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II.

JURISDICTIONAL STATEMENT

The Orders that are the subject of this petition are orders
of the Utah Board of Oil, Gas and Mining (the "Board").

The Utah

Supreme Court has exclusive jurisdiction of this matter pursuant
to Utah Code Ann. §§ 63-46b-16 and 78-2-2(3)(e)(iv).
III.
(a)

STATEMENT OF ISSUES PRESENTED

Were the Board's findings of fact, made or implied,

supported by substantial evidence when viewed in light of the whole
record before the Court with respect to the following findings of
fact?
(i)

"Prior to the commencement of drilling the #6 Well,

SAM Oil knew of the existence of the unleased interest of
Robertson,"
(ii) "SAM Oil knew prior to the commencement of drilling
that the #6 Well would be drilled as a Wasatch deep formation
well."
(iii)

SAM Oil ratified the April 27, 1983 amendment to

the Unit Operating Agreement which increased the nonconsent
penalty from 150% to 300%.
(iv)

"The Board finds no factual circumstances unique

to this case which require, as a matter of equity, that SAM
Oil's leasehold interest in the Roosevelt Unit #6 Well not be
subject to the 300% nonconsent penalty provided in the Unit
Operating Agreement, as amended."
1

(v) SAM Oil delayed and did not elect to participate in
the #6 Well until it signed the joinder documents in February
1984 after the Well had been completed and SAM Oil had known
that the Well was a "good" well.
(vi)

SAM Oil's tender of a proportionate share of the

costs of drilling and completing the #6 Well was necessary and
not fruitless.
(b) Did the Board err in its interpretation and application
of the law in imposing a nonconsent penalty on the Petitioner's
("Sam Oil") interest and as to the amount of the nonconsent penalty
if applicable?
(c) Did the Board act arbitrarily and capriciously in denying
Sam Oil's Petition for Rehearing and original Petition Pursuant to
Utah Code Ann. § 40-6-9?
(d) Did the Board err in failing to decide whether Respondent
improperly withheld payments and accountings from Sam Oil?
(e) Has Sam Oil been substantially prejudiced by any of the
Board's errors?
IV. PRELIMINARY MATTERS
A.

STANDARD OF REVIEW
1.

Review of Agency Determinations of Legal Issues.

This Court

shall grant Sam Oil relief

if it has been

substantially prejudiced by an erroneous interpretation of the law.
§ 63-46b-16(4)(d) Utah Code Ann.

2

The Court's review of an agency

determination of the applicable law is subject to the "correction
of error" standard requiring that no deference be extended to the
agency determination. Bevans v. Industrial Commission of Utah, 790
P.2d 573 (Utah Ct. App. 1990); Hurley v. Board of Review of the
Industrial Commission of Utah, 767 P.2d 524 (Utah 1988).

Where

the resolution of a legal issue cannot be benefitted by the
agency's expertise, no deference should be given to the agency's
resolution. Olympus Oil Inc. v. Harrison, 778 P. 2d 1008 (Utah Ct.
App. 1989).
The issues presented in this case involve general questions
of contract interpretation and the application of Utah statutes and
general notions of due process and equity which require no agency
expertise.

Gump & Ayers Real Estate, Inc. v. Domcoy Investors V,

733 P.2d 128 (Utah 1987).
2.

Review of Agency Applications of Law to Facts,

This Court

shall grant Sam Oil relief

if it has been

substantially prejudiced by an erroneous application of the law.
§ 63-46b-16(4) (d) Utah Code Ann. The Court's review of an agency's
application of law to facts or mixed questions of law and fact is
governed by the "reasonableness and rationality" standard requiring
that the agency's decision not exceed "the bounds of reasonableness
and rationality."

Pearl-Benefit Staffing v. Board of Review of

the Industrial Commission of Utah, 775 P.2d 439 (Utah Ct. App.
1989);

Johnson v. Department of Employment Security, 782 P.2d 965

3

(Utah Ct. App. 1989).
3.

Review of Agency Determinations of Fact.

This Court
substantially

shall grant Sam Oil relief

prejudiced

by

an agency

action

if it has been
"based

upon a

determination of fact, made or implied by the agency, that is not
supported by substantial evidence when viewed in light of the whole
record before the court."

§ 63-46b-16(4)(g) Utah Code Ann.

"Substantial evidence" is "more than a mere scintilla of evidence
. though something less than the weight of the evidence.
Substantial evidence is such relevant evidence as a reasonable mind
might accept as adequate to support a conclusion." Grace Drilling
Company v. Board of Review of the Industrial Commission of Utah,
776 P.2d 63, 68 (Utah Ct. App. 1989).

The "substantial evidence"

standard of review of factual questions requires the Court to
review the agency record as a whole.

This is neither a de novo

review nor a competent evidence standard of review. Id. The Court
must review both the agency's findings and the evidence which
fairly detracts from those findings.

The party challenging the

agency's findings of fact must marshall all evidence supporting
the agency's findings and demonstrate that despite the supporting
facts, the findings are not supported by substantial evidence in
light of the conflicting and contradicting evidence.
B.

Id.

CITATION TO THE RECORD
This brief contains numerous references to the Record on

4

Appeal, the Trial Transcripts and Trial Exhibits entered during the
adjudicative proceedings.

Citations to the Record on Appeal will

be by the abbreviation "R." followed by the page of the Record on
which the matter can be found. Citations to portions of the Trial
Transcripts will be by the abbreviation "TR1. or TR2.," followed
by the particular page of the transcript on which that fact can be
found; the numerical

designation

refers

respectively

to the

Transcripts of the August 24, 1989, and the March 22, 1990,
hearings.

Exhibits received during trial will be cited by the

abbreviation "Ex."
The two orders for which review is sought and certain portions
of the August 24, 1989, hearing transcript as well as an exhibit,
statute and rule, have been included in the Addendum to this brief.
Citations to materials in the Addendum shall be by reference to the
Transcript, Record on Appeal or the Exhibit, followed by the
abbreviation "Add. " for Addendum and the page of the Addendum
wherein that fact or document may be found.
V. DETERMINATIVE LAW
An interpretation of § 40-6-9 Utah Code Ann. (Supp.1989) is
determinative of the issues in this case.

An interpretation of

Utah Administrative Rule R615-2-9 entitled "Refusal to Agree" will
assist in a determination of the issues in this case. The text of
that statute and rule are set forth in the Addendum to this Brief.

5

V, STATEMENT OF THE CASE
A. NATURE OF THE CASE
This is a petition for a writ of review of two decisions of
the Utah Board of Oil, Gas and Mining (the "Board") which is an
agency of the Department of Natural Resources of the State of Utah.
By petition pursuant to § 40-6-9 Utah Code Ann., Sam Oil sought an
order from the Board requiring Respondent to account for and pay
to Sam Oil all amounts due Sam Oil as a working interest owner in
Tract 300, Drilling Block 1 in the Wasatch formation of the
Roosevelt Unit, a federal oil and gas unit in the Uintah Basin in
eastern Utah.

(R. 3-5)

Sam Oil also sought interest on the

amounts withheld and a statutory penalty of 25%.

(R. 3-5)

Respondent denied that any amounts were due Sam Oil on the grounds
that Sam Oil was a "nonconsenting owner" and was subject to
Respondent's assessment of a penalty on amounts rightfully due Sam
Oil in an amount equal to 300% of the cost of drilling, testing,
completing and equipping the well from which revenues were derived.
(R. 10-11 and 158)
B.

COURSE OF PROCEEDINGS BELOW

On April 10, 1989, Sam Oil filed a Petition Pursuant to Utah
Code Ann. § 40-6-9 with the Board.

(R. 3-5)

On August 24 and 25,

1989, the Board heard argument and took evidence on the Petition
and rendered an oral decision on August 25, 1989 immediately
following the hearing.

(TR1. 280-1, Add. "C")

6

The Board ruled

simply that Sam Oil was not entitled to payment from Respondent
because of the application of the 300% nonconsent penalty.
280-1; R. 446-452, Add. "A" 6)

(TR1.

Accordingly, the Board dismissed

the Petition without deciding under § 40-6-9 whether Respondent's
withholding of payment was justified.

(R. 451, Add. "A" 6)

On February 16, 1990, Sam Oil filed a Petition for Rehearing.
(R. 369-393)

The Petition for Rehearing was heard on March 22,

1990. (TR2.) Following several drafts of proposed forms of order,
findings of fact and conclusions of law, the Board conferenced with
counsel for the parties and on April 25, 1990, entered its own form
of written order with findings of fact and conclusions of law. (R.
446-452, Add. "A") On June 8, 1990, the Board entered its written
order denying the Petition for Rehearing without findings of fact
or conclusions of law.
C.

(R. 444-5, Add. "B")

STATEMENT OF RELEVANT FACTS

Sam Oil is the lessee of an oil and gas working interest in
real property located in the Roosevelt Unit, a federal oil and gas
development unit in eastern Utah.

(R. 448)

Sam Oil's interest

encompasses all producing horizons including the Green River and
Wasatch formations.

(Ex. 15)

In approximately May of 1983, Sam Oil's president, Steven A.
Malnar, had occasion to discover that certain parcels of land in
the Roosevelt Unit were subject to a lease to Tenneco Oil Company.
(TR1. 79; R. 396-7)

Later on September 26, 1983, he learned that

7

the Tenneco lease had been released and that the property located
in the Roosevelt Unit was unleased, including certain property
belonging to Ms. Hazel Robertson.

(R. 396-7)

Sam Oil acquired

its interest in the subject property from Ms. Robertson by lease
dated September 29, 1983.

(TR1. 48)

That original lease was

subsequently replaced by a lease of the same property dated
effective August 29, 1983 and signed November 2, 1983.

(TR1. 46;

Ex. 15) At the time both leases were executed the acreage leased
was not committed to the Roosevelt Unit.
On October

6, 1983,

after

obtaining

(R. 448-9)
the original

lease,

Sam

Oil contacted Respondent, among others, expressing an interest in
participating in the Roosevelt Unit.

(Ex. 2 and 4)

Respondent

provided no information to Sam Oil other than to refuse Sam Oil's
participation in the Unit until after Sam Oil had completed the
process of joining the Unit.

(TR1. 170)

Respondent referred Sam

Oil to the Roosevelt Unit Operator, Rio Bravo Oil Company in San
Francisco, California, to begin the joinder processf i.e. the
process of committing Sam Oil's leased acreage to the Roosevelt
Unit by ratifying
Operating Agreement.

and adopting ths Unit Agreement

and Unit

(TR1. 170)

By letter dated October 25, 1983, Sam Oil contacted Rio Bravo
expressing an interest in joining the Roosevelt Unit.

(Ex. 4)

Sam Oil experienced significant delay in receiving the documents
needed to ratify and join the Unit from Rio Bravo and further delay
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in obtaining the title opinion on Sam Oil's leasehold requested by
Rio Bravo.

(TR1. 57-8 and 88)

By letter dated January 4, 1984,

Sam Oil received the joinder documents from Rio Bravo.

(Ex. 7)

Once the documents and title opinion were received, and Sam Oil's
lessor executed the documents, Sam Oil signed and returned the
documents to Rio Bravo on February 14, 1984. (Ex. 8) Such joinder
was subsequently approved by the federal authorities and made
effective June 1, 1984.

(R. 449, Add. "A" 4) At all times prior

to February 14, 1984, Sam Oil desired to participate in the
Roosevelt Unit and share in the costs of drilling a well in the
Unit.

(TR1. 50) At all times prior to February 14, 1984, Sam Oil

had no knowledge of the success of the well in Drilling Block 1
which Respondent had drilled and completed on January 6, 1984.
(TR1. 55)
Respondent was and is the operator of a well in the Roosevelt
Unit, known as the Wasatch #6 Well (the "Well"), located within the
same drilling block as Sam Oil's lease, Drilling Block 1. (R. 448,
Add. "A" 3)

Respondent commenced drilling the Well on September

11, 1983, and completed the Well on January 6, 1984 as a producing
well.

(R. 448-9, Add. "A" 3-4)
Prior to drilling the Well, Respondent contacted other mineral

interest owners in the Roosevelt Unit to acquire leases or to
invite them to participate in the Well. Respondent did not contact
Ms. Robertson to invite her participation in the Well.
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(R. 448,

Add. "A" 3)

Nor did Respondent contact Sam Oil to invite its

participation. As a result, neither Robertson nor Sam Oil had any
notice of the drilling of the Well or an opportunity to participate
in the costs of drilling, testing, completing and equipping the
Well.
Respondent admits that it has willfully and intentionally
refused to account for or pay Sam Oil the revenues from production
from the Well to which Sam Oil is entitled.

(TR1. 105)

Respondent contends and the Board found that Sam Oil was not
entitled to any revenues on the grounds that Sam Oil is subject to
a penalty to be recovered for the benefit of Respondent and other
working

interest owners as set forth in the Roosevelt Unit

Operating Agreement, as amended by Respondent in April 1983.
158 and 451)

(R.

That penalty requires the recovery by Respondent of

300% of all costs of drilling, testing, completing and equipping
the Well.

(Ex. 16 and 17, Add. "D" 27-28) Respondent contends and

the Board found that Sam Oil is subject to the penalty on the
grounds that Sam Oil had not participated in the original drilling
of the Well.

Since the Well had not yet produced revenues equal

to 300% of the costs of drilling, testing, completing and equipping
the Well, the Board denied Sam Oil's petition for an accounting
reasoning that Sam Oil was not entitled to an accounting pursuant
to Utah Code Ann. § 40-6-9 since it was not yet entitled to any
revenues from the Well.
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VI.
A.

SUMMARY OF ARGUMENTS

The terms of the Unit Operating Agreement dealing with

a non-consent penalty are not applicable to Sam Oil who joined the
Unit without having received any notice of a proposed well. Thus,
the terms of the Unit Operating Agreement are not conclusive of the
issues in this matter.

Although no courts have had occasion to

address a case with similar facts, the general weight of authority
across the country recognizes that notice and a fair opportunity
to participate

in a proposed well are prerequisites

to the

exclusion of a nonunitized mineral owner from production from a
unit, and the imposition of a nonconsent penalty.

Utah should

follow that weight of authority due to the declared policy of this
state to encourage voluntary common development of oil and gas
resources and to protect the correlative rights of mineral owners.
The Board erred in assuming that the Unit Operating Agreement
required the imposition of a penalty even though no notice and
opportunity to participate was given Sam Oil.
B.

The Board based its decision to impose a penalty on Sam

Oil on various assumptions and implications it made regarding Sam
Oil's knowledge and intent. Yet, the record is without substantial
evidence to support those assumptions and implications.

To the

contrary, the record is replete with evidence that Sam Oil did not
have any special knowledge at the time it ratified the unit
agreements, and that Sam Oil did not delay the ratification process

11

so as to obtain such special knowledge, which knowledge would have
eliminated the risk inherent in participation in the drilling of
a well.

Likewise, the record shows that Sam Oil had no knowledge

that the Unit Operating Agreement had been amended to increase the
penalty to 300%.
The Board erred by making the assumptions and implications of
fact upon which it based its decisions.
C,

Since Sam Oil was not aware that the penalty provision

in the Unit Operating Agreement had been increased to 300%, it
should be subject only to the pre-amendment penalty of 150% if at
all.

Indeed, Sam Oil did not believe that it was even subject to

a penalty when it ratified the Unit Operating Agreement.
The Board erred by ruling that Sam Oil was subject to the
amended penalty provision.
D.

Since

the

Board's

decisions

are

not

supported

by

substantial evidence in the record, and since those decisions are
unreasonable and

inequitable

in light of the law concerning

unitization and non-consent penalties, much less the Unit Operating
Agreement
capricious.

itself,

the

Board's

decisions

are

arbitrary

and

Each of the errors assigned to the Board's decisions

have substantially prejudiced the Sam Oil and must be reversed.
VII.
A.

ARGUMENT

THE BOARD ERRED IN CONCLUDING THAT THE LAW REQUIRED THE
IMPOSITION OF A NONCONSENT PENALTY ON SAM OIL.
The primary issue presented in this case is whether Sam Oil was
12

properly subject to the contractual nonconsent penalty provided in
the Roosevelt Unit Operating Agreement, either by application of
the contractual provision or on some other common law basis. The
Board's decision was in essence to make no decision under § 40-69 since it concluded no payment was due Sam Oil. Accordingly, the
propriety of the Board's decision turns on the validity of its
conclusion that the penalty was applicable.

If imposition of the

penalty was not proper, § 40-6-9 Utah Code Ann. requires that the
Board determine whether the nonpayment of Sam Oil's share of oil
and

gas

production

from

the

Well

was

"without

reasonable

justification."
Sam Oil does not rely on § 40-6-6 Utah Code Ann.

That

provision concerns compulsory pooling of oil and gas interests.
Sam Oil did not pursue a compulsory pooling action since it had
agreed to voluntarily enter into the existing pooling agreement,
the Roosevelt Unit Agreement and Operating Agreement. However, the
penalty provisions of § 40-6-6 are analogous to the contractual
penalty provisions in the Roosevelt Unit Operating Agreement.
Therefore, analysis of those provisions and like provisions from
other jurisdictions will be helpful.
1.
The Board Misinterpreted Expert Testimony Regarding the
Applicable Law.
The Board's decision is materially based on a misunderstanding
of the testimony of Philip Wm. Lear, a witness called by Sam Oil
and qualified to testify as an expert.
13

At the conclusion of the

hearing on Sam Oil's original petition, the Board ruled that ". •
under the normal situation of a subsequent joinder, the joining
party would be subject to the nonconsent provisions."

(TR1. 280)

That ruling was reiterated in the Board's Order, Conclusion #4.
(R. 451; Add. "A" 6) Yet Mr. Lear testified as follows:
A person or a party is said to be nonconsent when the
proposer of a well gives notice to all in the area who
would bear the costs — or, bear any costs of drilling
that well, that they are going to drill a well, and in
an effort to elicit whether or not those other working
interest owners would like to participate on a pro rata
basis in the well. Typically, after a certain set time
period that they have agreed to, if a party has not
elected to participate in a well, the party is deemed to
be nonconsent, which means they simply for one reason or
another do not want to put up the money, their pro rata
share of the money of drilling the well and do not want
to take the risk.
(TR1. 119) Mr. Lear went on to testify as follows:
Q:
So it's typical with respect to nonconsent penalties
that there are provisions for notice and an opportunity
to make an election; isn't that correct?
A:

That's correct.

(TR1. 120). Moreover, Mr. Lear went on to testify as follows:
A: I don't believe the subsequent joinder is addressed
at all in the unit operating agreement.
(TR1. 121). Mr. Lear also testified,
. . . where the lessee has not received notice, then
there must be a reason why that — the harshness or the
technicality of the joinder may not apply. . . . If there
has been no notice given and that lessee, therefore,
can't be construed to have made an election, then I think
there are equities involved."
(TR1. 123). Mr. Lear further testified,
Again, the thing that's conscious on everybody's mind is,
14

at what point is a party or a participating party at
risk? When the risk is removed, then there is a fairness
issue as to whether or not somebody who decides to join
late should come into the well.
It seems to me, however, if no notice has been given,
then that issue kind of dissolves, and you have to look
at other things to determine the rights of the parties.
(TR1 132)
It is clear from Mr. Lear's testimony that the "normal case"
requires that some form of notice and an opportunity to elect
participation be given to the late joining working interest owner.
2.
The Penalty Provisions in the Unit Operating Agreement
Were Not Applicable to Sam Oil With Respect to the Well,
Section 9 of the Unit Operating Agreement dated March 15,
1951, contains a nonconsent penalty provision.
27-28)

(Ex. 16, Add. "D"

That section provides that if the working interest owners

in a drilling block cannot mutually agree to the drilling of a
particular well, then those parties desiring to drill shall give
the other parties written notice of the specifics of the proposed
well.

If the parties receiving the notice either elect not to

participate or make no election within 30 days after receipt of
such notice, the parties proposing the well shall drill the well
at their own cost and risk.

If the well is completed as a

producer, the drilling parties shall be entitled to receive any
production from the well attributable to the interest of the
nonparticipating (nonconsenting) parties until the drilling parties
have recovered all accrued operating expenses plus 150% of the cost
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of drilling, testing, completing and equipping such well (the
"nonconsent penalty").

By letter agreement dated April 27, 1983,

certain working interest owners in the Unit purported to amend the
Unit Operating Agreement to increase the nonconsent penalty to
300%.

(Ex. 17)

The Board found without dispute that Respondent did not
contact Sam Oil's lessor, Ms. Robertson, prior to commencing
drilling of the Well, although it did contact other working
interest owners to invite them to participate in the Well.

(TR1.

448) Since the drilling of the Well was commenced on September 11,
1983, before Sam Oil had acquired its leasehold from Robertson and
joined the Unit, Sam Oil was not contacted regarding participation
in the Well. (TR 448)

Accordingly, neither Sam Oil nor Ms.

Robertson had any opportunity to elect participation in the Well.
The contract contemplates that the penalty will be assessed
against those parties to the Unit who have made an election to not
participate after having received notice and an opportunity to
participate in the costs of the proposed well and the risk that it
will be unsuccessful.

A nonconsent penalty has been defined as

"[a] penalty against a party to a joint venture, a joint operating
agreement, or a pooling or unitization agreement who did not agree
in advance to participate in the costs of drilling a particular
well by the operator or another party to the agreement."

H.

Williams and C. Meyers, MANUAL OF OIL AND GAS TERMS at 549 (6th ed.
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1984).
The Unit Operating Agreement is silent with respect to parties
who join the Unit after drilling of a well has commenced. Yet the
Board concluded as a matter of law that the Unit Operating
Agreement imposes the penalty on a party who joins the Unit after
the well has commenced.

(TR 451f Add. "A" 6) That conclusion is

in error for several reasons. First, the contract requires written
notice as a precondition to the imposition of the penalty.

No

written notice was given to Sam Oil or its predecessor in interest,
Ms. Robertson.

Second, the contract is silent with respect to

working interest owners who are not parties to the Unit Operating
Agreement at the time such notice would be given.
Third, the imposition of a nonconsent penalty by the Board
when no opportunity to avoid the penalty has been given to Sam Oil
is inequitable.

The Board's imposition of a penalty on Sam Oil

without notice violates the most basic notions of due process.
See, Olansen v. Texaco Inc., 587 P.2d 976 (Ok. 1978).

Olansen

involved the application of compulsory unitization statutes. There
the court held that by implication at least, those statutes
required the kind of actual notice consistent with the due process
clause, (citing Mullane v. Central Hanover Bank and Trust Co., 339
U.S. 306, 70 S.Ct 652, 94 L.Ed 865 (1950).

Sam Oil's voluntary

joinder of the Unit was analogous to the compulsory unitization in
Olansen.
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The Board's improper expansion of the unambiguous terms of the
Unit Operating Agreement to Sam Oil not only is contrary to the
terms of the Agreement itself, but does no justice in the process.
Accordingly, the Board's decision cannot be supported by the terms
of the Unit Operating Agreement. Nor can the Board's decision find
any support under the law.
3.
The Common Law Rule of Capture and Unitization Do Not
Support the Board's Decision,
An understanding of the common law rule of capture and the
concept of unitization or pooling will assist in the resolution of
this matter.

"Under the common law vrule of capture,' a property

owner could drill a well on his own land and recover oil or gas by
drainage from his neighbor."

Bennion v. Utah State Board of Oil,

Gas & Mining, 675 P.2d 1135, 1137 (Utah 1983).

The capture rule

quite often resulted in a race among mineral owners to extract
minerals from under their land before their neighbor drained the
resource.

This

race

resulted

in

uneconomical

and

unfair

distribution of the mineral assets, and a waste of the resources
in the entire resource pool or field.
Unitization

and

pooling

were

Id.
urged

for

development and operation of a common resource.

the

efficient

H. Williams and

C. Meyers, OIL AND GAS LAW § 910 (abridged ed. 1988) at 600.1.
Unitization is the joint operation of all or some portion of a
producing reservoir. H. Williams and C. Meyers, MANUAL OF OIL AND
GAS TERMS (6th ed. 1984) at 938.
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Unitization or pooling may be

accomplished voluntarily or by compulsory process.

Section 40-6-

6(5) Utah Code Ann. provides for compulsory pooling of oil and gas
properties in the event pooling cannot be obtained by mutual
agreement.

Indeed, the Utah State Legislature has declared the

development of natural resources in a manner preventing waste,
fostering greater ultimate recovery, and protecting the correlative
rights of all property owners to be in the public interest. Utah
Code Ann. § 40-6-1.

The Board is the governmental agency charged

to implement that policy. Bennion v. Utah State Board of Oil, Gas
& Mining, 675 P.2d at 1137. Accordingly, voluntary unitization is
to be encouraged.
The problem presented in this case concerns the situation of
a person owning mineral property within the boundaries of a
unitized area but who has joined the unit after its initiation and
after the drilling of wells in the unit.

Sam Oil has been unable

to find any authority directly on point with the facts in this
case.

However, cases involving property owners who refuse an

opportunity to join a unit or are not given the opportunity to join
the unit are presented as helpful in resolving a primary issue in
this case—did Respondent owe a duty to give Sam Oil or Ms.
Robertson a fair and reasonable opportunity to join the Unit and
participate without penalty in the Well prior to drilling the Well?
Perhaps the earliest and most frequently cited case on point
is that of Boggess v. Milam, 127 W.Va 654, 34 S.E.2d 267 (1945).
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In Boqqess, two parcels of land were unitized. A well was drilled
on one of those parcels by the lessee of the plaintiff's cotenants. The plaintiff had no interest in the parcel of land upon
which the well was drilled.

The plaintiff sought to recover a

portion of the production from the well on the theory that the
unitization to which he was not a party had merged his interests
with those of his co-tenants.
The court found that the plaintiff had refused an equal
opportunity to become a party to the leases or unitization
agreement.

The court ruled that a tenant in common could not

withhold his consent to an equal opportunity to unitize his
interests, and yet demand production from a well on property in
which he had no interest, in essence applying the capture rule.
The court did emphasize that the parties proposing the drilling of
the unitized well must first give the tenant in common the
opportunity to participate before they would be protected from
liability to the nonunitized owner.
The Boqqess rule was followed in Tide Water Associated Oil Co.
v. Stott, 159 F.2d 174 (5th Cir. 1946), cert, denied 331 U.S. 817,
67 S.Ct 1306, 91 L.Ed 1835 (1947).
refused

In Stott, lessors who had

to unitize had sued their lessees

for damages from

recycling operations on adjoining unitized lands. The court found
that the lessees had given the lessors a fair and reasonable
opportunity to join in the common operations. The court ruled that
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the lessees had fulfilled their duty of fair dealing and that the
offer to the lessors had protected the lessees from liability.
Although the Stott case involved a lease relationship, the court
relied on the Boggess principle.
The Supreme Court of Mississippi expanded on Stott and Boggess
to require an operator of a unit, with no contractual obligation
to a mineral owner, to offer the mineral owner a reasonable, fair
and equal participation in the unit to avoid liability.

The

California Company v. Britt, 154 So.2d 144 (Miss. 1963). The court
there recognized that to recover any share of production from lands
not owned by the mineral owner but within the unit, the mineral
owner must join in the unit agreement and that the terms of that
agreement will control the participation formula.
The foregoing authorities recognize that a fair, reasonable
and equal opportunity to participate, and refusal thereof, is a
prerequisite of justifiable preclusion from an equal participation
in the unit production.

Sam Oil and its lessor, Ms. Robertson,

had never received an opportunity or notice of an opportunity to
participate prior to the drilling of the Well.
first

opportunity

they

sought

out

Indeed, at the

information

concerning

participation and diligently completed the joinder process.
4.
In the Absence of Fair and Reasonable Notice, Imposition
of a Penalty is Improper,
Very few cases have addressed the situation where no notice
was given to the nonunitized mineral owner, or such notice was
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defective.

One leading authority in the oil and gas field has

suggested that the absence of a fair opportunity to participate may
result in the drilling party's liability to the nonunitized party.
2 B. Kramer and P. Martin, THE LAW OF POOLING AND UNITIZATION
§ 23.02 at 23-18 (3rd ed. 1990). Sam Oil has found two cases which
address these

situations, both of which have

found

for the

nonunitized mineral owner on fairness grounds.
The Oklahoma Supreme Court was presented with a claim by
mineral

owners who

had

compulsory pooling action.
(Okla. 1978).

received

no

notice whatsoever

of a

Olansen v. Texaco, Inc., 587 P.2d 976

Texaco had relied on its own incorrect land records

and failed to give notice of the proposed action to the plaintiffs.
The

court

recognized

that

the

compulsory

pooling

statutes

"presupposes that at the time a unit is created, all the respective
rights and interests of lessees and lessors alike are known with
all those interested having had an opportunity to participate in
the unitization proceedings.'' 587 P.2d at 982. The court went on
to note that the kind of notice required is "notice consistent with
the due process clause."
The Olansen court found that the exercise of the state's
police power under the compulsory unitization statute without
notice was an unconstitutional denial of due process since the
result is that the plaintiffs had not received their share of the
production from the unit. While the case at bar does not involve
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compulsory unitization, the Board has ruled that although Sam Oil
did not receive notice of the drilling of the Well and an
opportunity to participate, it is not entitled to its share of
production without penalty.

As argued above, the Unit Operating

Agreement cannot serve as support for that ruling. Therefore, the
Board must have based its ruling on its equitable powers.

Such

ruling is defective for the same reason noted in Olansen.
The second case holding for the nonunitized mineral owner is
Traverse Oil Company v. Chairman, Natural Resources Commission 153
Mich.App. 679, 396 N.W.2d 498 (1986).

Traverse Oil involved a

compulsory pooling action to which the nonunitized owner had
objected.

Prior to the entry of an order pooling the interests,

Traverse Oil drilled a producing well on land within the proposed
unit but not on land in which the nonunitized owner had an
interest.

On entry of the unitization order, the state imposed a

penalty on the mineral owner who had been compelled to pool its
interests. Such penalty was similar to the penalty imposed in this
case requiring the reimbursement of the costs of drilling the well
plus a premium to the drilling party.
The Traverse Oil court upheld a lower court reversal of the
penalty order on the grounds that it was not just and reasonable.
The court found that since the well was drilled prior to the
unitization of interests, the nondrilling party had not been given
the opportunity to participate in the costs of drilling up front
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and thereby avoid the penalty., The court specifically ruled that
a penalty was only proper under the state's regulations if the
nondrilling party elects to await the outcome of the drilling and
avoid the risk of a dry hole or unsuccessful well.
The Traverse Oil case is very similar to that at bar.

The

Well was drilled without notice to Sam Oil or Ms. Robertson.

Sam

Oil's joinder of the Unit was analogous to the unitization order
in Traverse Oil.

The terms of the Unit Operating Agreement were

analogous to the compulsory unitization regulations in Traverse
Oil*

As a matter of equity and fairness, Stm Oil should likewise

not be subject to a penalty when it had no opportunity whatsoever
to choose between a 300% penalty and the risk of a dry hole.
5.
The Law in Utah Should Encourage Voluntary Unitization
by Requiring Fair Notice and an Opportunity to Participate
Before Imposition of a Penalty.
While no Utah authority directly on point exists, the better
reasoned decision in this case is to require notice and an
opportunity to elect participation before the imposition of a
penalty.

Late joinder in a unit should only be penalized if

joinder is refused after a fair and reasonable offer is made. Such
is the rationale of Boqqess v. Milam and its progeny.

Without

notice and opportunity to participate, voluntary unitization as an
alternative

to

compulsory

unitization

would

be

discouraged.

Indeed, had Sam Oil elected not to join the Unit but rather brought
a compulsory unitization action under Utah Code Ann. § 40-6-6, the
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result would be the same as in Traverse Oil.

Both Michigan and

Utah require that the terms of the compulsory unitization be "fair
and reasonable."

§ 40-6-6(5) Utah Code Ann.

Indeed, this Court

has previously gone so far as to permit a mineral owner who had
notice

and

an opportunity

to participate

but

refused, full

participation in production in a unit without penalty.
In Bennion v. Utah State Board of Oil, Gas & Mining, 675 P.2d
1135 (Utah 1983), this Court addressed the reasonableness of a
decision by the Utah Board of Oil, Gas and Mining, one of the
respondents here, that ordered payment of a royalty and a share of
production without penalty to a mineral owner who had received
notice and expressly refused participation until after the unitized
well was drilled.

There the mineral owner had refused voluntary

unitization and brought a compulsory unitization action.
Although the Bennion unitization order was not entered until
long after the well had been drilled and all costs of drilling had
been recovered from production, the Court required payment of a
royalty to the nonconsenting owner until the well had "paid out"
only 100%, and full participation in production, less operating
costs,

thereafter.

The

economic

result

retroactive participation in the unit.

of

the

order

was

The Court justified this

result, in seeming contradiction to the Boggess rule, on the
grounds that the nonconsenting mineral owner was not at liberty to
drill his own well due to the limitation on drilling in the
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unitization

order.

Accordingly,

"[a] vested

right

to some

compensation is therefore essential to prevent the regulatory
legislation from unconstitutionally depriving the nonconsenting
mineral owner of his property without compensation."

675 P.2d at

1142.
The

version

of

Utah's

compulsory

unitization

statute

applicable in Bennion did not mention a penalty requirement,
therefore none was considered in the case.

However, Bennion

evidences the high priority the rights of nondrilling parties enjoy
in this State.

Moreover, Bennion is helpful in addressing Sam

Oil's option to joining the Unit.
Sam Oil could have refused to join the Unit and sought to
compel unitization of its interests with Respondent's and others
as an alternative to joining the Unit voluntarily. As in Traverse
Oil, the Board would not have been permitted to impose a statutory
penalty on Sam Oil since it had not had an opportunity to make a
participation election.

The imposition of a penalty under Utah's

compulsory unitization statute, § 40-6-6, and the Board's own
regulation, Utah Administrative Rule R615-2-9 entitled "Refusal to
Agree,"

(Add. "F") requires notice and a fair opportunity to

participate.

In Bennion, not only did the nonconsenting owner not

suffer a penalty, he enjoyed retroactive participation from first
production. To deny Sam Oil anything less would penalize voluntary
unitization which is the declared policy of this State.

26

Utah, like most other states, should require notice and a fair
opportunity to participate in unitized operations before denying
a share in production or imposing a penalty on a nonunitized
mineral owner who joins the unit late.

In this case, the Unit

Operating Agreement does not address the late joinder of a party
who has received no notice or opportunity to participate.

The

contract cannot be stretched beyond its express terms to allow the
imposition of a penalty which is contrary to the declared policy
of this State and common sense notions of fairness.
Accordingly, the Board's

decision errs with respect to

interpretation and application of the law.

Moreover, it is

arbitrary and capricious since it can find no support in the terms
of the Unit Operating Agreement or in common sense notions of
fairness. The decision substantially prejudices Sam Oil and should
be reversed. The Board should be directed to make a determination
under

§

40-6-9

Utah

Code

Ann.

as

to

whether

Respondent's

withholding of payment of Sam Oil's share of production, without
penalty, is reasonably justified.
B.

THE BOARD'S DECISIONS WERE BASED ON FINDINGS OF FACT, MADE OR
IMPLIED, WHICH ARE NOT SUPPORTED BY SUBSTANTIAL EVIDENCE WHEN
VIEWED IN LIGHT OF THE WHOLE RECORD BEFORE THE COURT.
1.
Sam Oil Did Not Know That the Well Would be Drilled in
Advance of Spudding.
In its ruling, the Board stated: "We believe that Sam knew

that the well would be drilled in advance of the spudding and knew
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that it would be a Wasatch well."

(TR1. 281)

Clearly the Board

felt the penalty was proper based on their finding that Sam Oil had
known of the proposed well and "elected" to not participate.

The

undisputed testimony is that the well was spudded on September 11,
1983. (TR1. 79 and 209)

Respondent offered no evidence that Sam

Oil knew in advance of spudding that the Well would be drilled or
the depth of the well.

In fact, Respondent's sole witness, Jerry

Bair, testified that he had "no idea what Sam Oil knew" with
respect to Sam Oil's knowledge about the Well at the time that Sam
Oil ratified the Unit Operating Agreement or at any earlier time.
(TR1. 223-224) Indeed, Mr. Bair testified that it was Respondent's
policy to keep information about wells being drilled strictly
confidential. (TR1. 223)
Upon cross-examination by Respondent's counsel, Sam Oil's
president, Mr. Steven Malnar, testified that he first learned that
Respondent was going to drill a well after the drilling rig was
standing up or getting ready to be stood up. (TR1. 80-81) Sam Oil
believes that the Board may have been confused regarding Mr.
Malnar's testimony by the characterizations of that testimony given
by

Respondent's

counsel

on cross-examination

of Mr. Malnar.

Respondent's counsel questioned Mr. Malnar regarding his statement
to Hazel Robertson, the landowner, regarding the fact that the
Wasatch No. 6 Well was to be a Wasatch formation or deep well.
(TR1. 81-82) The erroneous assumption made by Respondent's counsel
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was that Mr. Malnar knew that it would be a deep well prior to
obtaining a lease from the landowner.
In fact, Mr. Malnar's first verbal communication with Hazel
Robertson or her agents was on September 28, 1983, after the well
was spudded. (TRl. 47-48) Indeed, Mr. Malnar explained that it may
have been much later that he made the statements to Ms. Robertson
regarding the depth of the Well. (TRl. 82)

On October 10, 1983,

Mr. Don Johnson, of D & J Oil Company, told Mr. Malnar of the
possibility of some deep wells being drilled in the Roosevelt Unit.
(Affidavit of Steven A. Malnar, R. 395)

However, Mr. Malnar did

not have any knowledge regarding the intended depth of the Well
until he had spoken with Mr. Bill Craig at Rio Bravo Oil Company
long after the Well was commenced. (TRl. 81-82 and 84)
Sam Oil clearly had no knowledge of the drilling of the Well
or its intended total depth in advance of spudding.

In fact,

Respondent admits that its policy was to keep all such information
absolutely confidential.

(TRl. 223)

Respondent offered no

evidence whatsoever that Sam Oil had any knowledge regarding the
Well by the time that it had obtained a lease from Hazel Robertson,
which was after the date the Well was spudded. Moreover, knowledge
that a well was going to be drilled and its proposed depth does not
remove the risk associated with drilling the well.
The

Board

mistakenly

believed

that

imposition

of

the

nonconsent penalty was proper because Sam Oil avoided the risk of
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the Well not being successful by joining late. However, the risk
is avoided when knowledge that the well will be successful is
acquired.

The record before this Court contains no evidence that

would even suggest that Sam Oil knew the Well would be successful
before joining the Unit. Indeed, all of the evidence in the Record
is to the contrary.
2.
Any Delay in Sam Oil's Ratification and Joinder in the
Roosevelt Unit Was Not Attributable to Sam Oil,
In

its

ruling

on

the

record,

the

Board

stated:

"The

ratification was not signed until well after it was received and
after the well had been completed."

(TR1. 281) Again, the Board

mistakenly assumed that Sam Oil delayed the ratification process
so as to acquire information about the Well's success prior to
committing to the Unit.

Based on that assumption, the Board

justified imposition of the penalty.
The delay in execution of the ratification document was not
caused by Sam Oil.

The delay was the unintentional result of

confusion over who was the operator of the Unit and delay by the
operator

in

forwarding

information

requests

and

ratification

documents to Sam Oil.
It was Mr. Malnar's undisputed testimony that Sam Oil first
requested to join the Roosevelt Unit by letter dated October 6,
1983. (TR1. 52; Ex. 2) On October 5, 1983, Mr. Malnar went to the
drill site to find out who was responsible for drilling the Well.
(TR1. 52)

On October 6, 1983, Mr. Malnar wrote letters to Energy
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Reserves Group (Respondent's predecessor), Don Johnson and Phillips
Petroleum requesting information. (TRl. 52; Ex. 2).

By letter

dated October 18, 1983, Phillips Petroleum advised Sam Oil that
the unit operator of the Roosevelt Unit was Rio Bravo Oil Company.
(Ex. 3; TRl. 53) On October 25, 1983, Sam Oil sent a letter to Rio
Bravo Oil Company expressing its desire to join the Unit and
requesting information regarding joinder. (Ex. 4; TRl. 53)

By

letter dated October 26, 1983, Rio Bravo Oil Company wrote Sam Oil
describing the requirements for joinder. (Ex. 5; TRl. 53-54)
It should be noted that Rio Bravo Oil Company did not send the
ratification documents with the October 26, 1983 letter. Rather,
Rio Bravo stated that it required a recorded copy of Sam Oil's oil
and gas lease first.

Sam Oil had previously sent a recorded copy

of its lease to Rio Bravo on October 16, 1983, within two days
after receiving the lease back from Hazel Robertson. (TRl. 53) Due
to objections with the form of the lease in that it contained a
higher than one-eighth royalty and was dated effective as of first
production, Sam Oil had to obtain a second substitute lease from
Hazel Robertson which was made effective on August 29, 1983 and
contained a standard one-eighth royalty. (TRl. 46-47)
lease was signed on November 2, 1983. (Ex. 15)

The second

The second lease

was recorded on November 7, 1983 and was immediately thereafter
sent to Rio Bravo Oil Company. (Ex. 15; Affidavit of Steven A.
Malnar, R. 395)
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On or about January 9, 1984, Sam Oil received a January 4,
1984 letter from Rio Bravo Oil Company enclosing a copy of the Unit
Agreement, the unamended Unit Operating Agreement and ratification
documents almost two months after Sam Oil had sent Rio Bravo the
second lease• (TR1. 88-89; Ex. 7; Affidavit of Steven A. Malnar,
R. 395)

Accordingly, the delay in signing and returning the

ratification documents to Rio Bravo Oil Company was caused by (1)
the delay in Mrs. Robertson's return of her ratification documents
(TR1. 86-87); (2) delays by Rio Bravo Oil Company in presenting the
ratification forms to Sam Oil (TR1. 88); and (3) the delay of
approximately five weeks in obtaining a title opinion on the leased
property from an independent title examiner (Ex. 7; Affidavit of
Steven A. Malnar, R. 395-6) Sam Oil received the title opinion on
the

leased

ratification

acreage

on

documents

February
from Hazel

14, 1984

and

the

Robertson, the

executed

lessor, on

February 15, 1984. (Affidavit of Steven A. Malnar, R. 395-6)

On

February 15, 1984, Sam Oil sent the ratification and joinder
documents and title opinion to Rio Bravo Oil Company. (Ex. 8)
Any delay in Sam Oil's ratification was not Sam Oil's plan.
Indeed, it did not receive the ratification documents from Rio
Bravo Oil Company until after the Well was completed January 6,
1984.

Sam Oil could not have joined the Unit prior to completion

of the Well.

Sam Oil did not gain any advantage because of the
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delay in the ratification process • Even if the Sam Oil had signed
the ratification documents on the very day it first received them
(January 9, 1984) and returned them immediately, the Well had
already produced oil and gas.
The Board's finding that the ratification was not signed until
well after it was received and after the Well was completed carries
with it the implication that Sam Oil caused the delay and in the
interim

obtained

information

that

unfairly

advantaged

it,

justifying imposition of the nonconsent penalty. The facts simply
do not support that implication. Mr. Malnar specifically testified
that he did not delay ratification so as to find out results from
the drilling of the Well. (TR1. 58)
3.
A Tender of Payment by Sam Oil to Respondent Would Have
Been Fruitless.
The Board correctly found that there had been no tender of
payment by Sam Oil to the Respondent. (TR1. 281)

The Board

apparently viewed that finding as justifying imposition of the
penalty. However, the evidence clearly explains why no payment was
tendered.

Mr. Malnar testified that Sam Oil had not tendered

payment because Respondent had rejected the tender of payment of
a share of drilling costs made by another similarly situated
company. (TR1. 55-57 and 171)
Respondent does not controvert that testimony.

In fact,

Respondent does not give any good reason why it could not have
accepted a tender of payment and held that payment in escrow
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pending the approval of Sam Oil's joinder in the Unit. Moreover,
Respondent never sent Sam Oil a cash call for Sam Oil's share of
the costs of drilling and completing the Well nor explained why no
cash call was sent.

Such a cash call is standard operating

procedure.
Respondent's unjustifiable rejection of tendered payment is
clear evidence of the wholly inequitable treatment given to Sam Oil
and other late-joining working interest owners.
Respondent

who

failed

to

contact

commencing drilling of the Well.

Hazel

It was the

Robertson

prior

to

Indeed, the Division of Oil, Gas

and Mining observed that Respondent had not made a good
faith effort to contact Mrs. Robertson.

(TR1. 252)

It was

Respondent that took unfair advantage of the unavoidable delay in
the ratification process. It was Respondent that had the superior
knowledge regarding the high prospects for success of the Well.
It was Respondent who generated an amendment to the Unit Operating
Agreement increasing the nonconsent penalty from 150% to 300%, but
did not advise Rio Bravo Oil Company or Sam Oil of such amendment
throughout the ratification process. (Ex. 17)

It was Respondent

who did not permit Sam Oil to share in the risk of drilling the
Well but yet now seeks to reap a multifold benefit from Sam Oil's
share of production from the Well.

Finally, it is Respondent who

failed to even account to Sam Oil for revenues from the Well until
after this action was filed.
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Sam

Oil knew

fruitless.

that

tendering

payment

to

Respondent was

Respondent had not told Sam Oil what its share of the

costs would be.

(R. 449-50, Add. "A" 4-5)

Respondent's hands are

far from clean in this matter. Sam Oil's failure to tender payment
under the circumstances does not exculpate Respondent.
4.
Even If Imposition of a Nonconsent Penalty is Proper.
a 300% Nonconsent Penalty is Improper,
The Board found, over the dissenting opinion of one Board
member, that Sam Oil was subject to a 300% nonconsent penalty.
(TR1. 280-281) The difference in the nonconsent penalty percentage
arises from the fact that the original Unit Operating Agreement,
which contains the nonconsent provision, imposed a 150% nonconsent
penalty.

Yet in 1983 some, but not all, of the parties to the

Roosevelt Unit Operating Agreement "amended" the agreement
by private letter dated April 27, 1983 to increase the nonconsent
penalty to 300%. (Ex. 16 and 17; R. 91-127).
Sam Oil questions whether the "amendment" is binding on any
parties not signatory to it.

Even assuming imposition of a

nonconsent penalty on Sam Oil is proper, contrary to the Unit
Operating Agreement itself, the appropriate nonconsent penalty
would be 150%, not 300%, since when the Sam Oil ratified the Unit
Operating Agreement, it was not aware of the 1983 amendment. (TR1.
59 and 89-90)

Respondent offered no evidence to establish that

Sam Oil had any knowledge of the 1983 amendment at the time of Sam
35

Oil's ratification.

Indeed, a simple examination of the 1983

amendment (Ex. 17) evidences that it was not signed by Rio Bravo
Oil Company, the Roosevelt Unit operator and the party who
processed Sam Oil's joinder in the Roosevelt Unit.
The only evidence Respondent presented to contradict Mr.
Malnar's direct testimony that Sam Oil did not receive the 1983
amendment during the ratification process, is the testimony of Mr.
Bair.

Mr. Bair testified that he had no reason to believe that

Sam Oil did not receive the amendment along with the Unit Operating
Agreement during the ratification process.

Mr. Bair's belief in

that respect is based solely on the Respondent's custom and not on
any personal knowledge. (TR1. 212-215)

However, Respondent's

custom is totally immaterial since it was not the entity that
conducted Sam Oil's joinder process.
Sam Oil received the unamended Unit Operating Agreement, which
contains the nonconsent provision, from Rio Bravo Oil Company under
cover of a letter dated January 4, 1984. (Ex. 7) That letter does
not reference any 1983 amendment to the Unit Operating Agreement.
Indeed, Rio Bravo's failure to send the 1983 amendment to Sam Oil
along with the Unit Operating Agreement is totally understandable
in that Rio Bravo Oil Company was not a party to the 1983
amendment.
Mr. Bair testified that Respondent's response to the Sam Oil's
joinder request was simply to refer Sam Oil to Rio Bravo Oil
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Company. (TR1. 169-170)

In the face of Mr. Malnar's direct

testimony and personal knowledge regarding Sam Oil's lack of
knowledge of the 1983 amendment, Respondent counters only with
speculation, based on custom and no personal knowledge, to argue
that Sam Oil should be subject to the 300% nonconsent penalty under
the 1983 amendment.

Indeed, Mr. Bair testified that he had no

knowledge of what Sam Oil knew when Sam Oil ratified the Unit
Operating Agreement.

(TR1. 223-224)

It is a fundamental tenet of contract law that a party must
have knowledge or at least notice of the terms of an agreement
before he can be found to have agreed with it.

The evidence

establishes that Sam Oil did not know of the 1983 amendment when
it ratified and joined the Unit. Respondent knew of the amendment,
knew that Rio Bravo Oil Company was not a party to the amendment,
knew that Sam Oil was processing its joinder through Rio Bravo Oil
Company, and knew that Respondent would take the position that Sam
Oil was subject to a 300% nonconsent penalty.

Yet Respondent did

nothing to ensure that Sam Oil was made aware of the amendment or
that Sam Oil's joinder was conditioned on agreement to the 1983
amendment. Respondent should not benefit from its own inaction at
the expense of Sam Oil. Sam Oil, therefore, should not be held to
a 300% nonconsent penalty, even if imposition of a nonconsent
penalty is appropriate.
C.

THE BOARD ERRED IN FAILING TO DETERMINE WHETHER RESPONDENT
IMPROPERLY WITHHELD PAYMENTS AND ACCOUNTINGS FROM SAM OIL.
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Since the Board improperly concluded that Sam Oil was subject
to a nonconsent penalty and therefore was not yet entitled to any
production proceeds from the Well, the Board failed to require
Respondent to show reasonable justification for the Respondent's
failure to account for and pay Sam Oil its share of proceeds from
production from the Well.

(R. 451, Add. "A" 6) Sam Oil's original

Petition Pursuant to Utah Code Ann. § 40-6-9 sought such relief.
The Board's failure based on its erroneous conclusion left Sam Oil
with no relief and no answer to its petition. Accordingly, Sam Oil
has been substantially prejudiced by the Board's error.

If this

Court agrees that the Board's decision was erroneous, this Court
should remand the matter to the Board for a complete decision of
all issues requiring resolution as required by § 63-46b-16(4)(c).
D.

THE BOARD ACTED ARBITRARILY AND CAPRICIOUSLY IN DENYING THE
SAM OIL'S PETITION FOR REHEARING AND ORIGINAL PETITION
PURSUANT TO UTAH CODE ANN. S 40-6-9.
Utah Code Ann. § 63-46b-16(4)(h)(iv) requires that Sam Oil be

granted

its requested

relief by this Court

if

it has been

substantially prejudiced by arbitrary and capricious agency action.
This Court has previously described agency actions as being clearly
arbitrary and capricious if without substantial support in the
record.

Hurst v. Board of Review of the Industrial Commission of

Utah, 723 P.2d 416, 419 (Utah 1986).

Likewise, this Court has

equated the "reasonableness" standard with the "arbitrary and
capricious" standard.

Utah Department of Administrative Services
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v. Public Service Commission, 658 P.2d

601, 611

(Utah 1983)

(decisions so unreasonable as to be arbitrary and capricious).
As shown above, the Board's decisions to deny Sam Oil's
original petition and petition for rehearing are not supported by
substantial evidence in the record. Indeed, the Board has indulged
in an incredible amount of assumption and implication to arrive at
its findings of fact in total contradiction to the evidence in the
record.

On that basis alone, the decisions are arbitrary and

capricious.
Moreover,

the

Board's

decisions

are

founded

on

a

misinterpretation of simple matters of contractual and property
law, determination of which requires no special administrative
expertise. Again as shown above, the Board has concocted a legal
rule contrary to the express language of the allegedly controlling
agreement and contrary to good sense and declared public policy.
Such

decisions

capricious.

are

so unreasonable

as to be

arbitrary and

Accordingly, Sam Oil is entitled to a reversal

of

the Board's decision with a remand of this matter to the Board for
a determination on Sam Oil's original petition.
VIII.

CONCLUSION

This Court should reverse the Board's decisions and order that
the Board require Respondent to account to and pay Sam Oil its
share of production from the Well without penalty less actual
drilling, completing, testing, equipping
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and operating costs

incurred.

Neither the Unit Operating Agreement nor common law

require the imposition of a penalty on Sam Oil. Furthermore, even
if a penalty were proper, the pre-amendment penalty of 150% is the
only one which can be justified. Any lesser relief from this Court
will not remedy the substantial prejudice to Sam Oil caused by the
Board's

incorrect, unsupported

and

arbitrary

and

capricious

decisions.
DATED November 19, 1990.
ANDERSON & WATKINS

Steven W. Dougherty,
Attorneys for Sam Oil
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CERTIFICATE OF SERVICE
I hereby certify that I mailed, first class, postage pre-paid,
a true and correct copy of the foregoing Petitioner's Brief this
November 19, 1990, to the following:
John P. Harrington, Esq.
Ray, Quinney & Nebeker
Attorneys
for Respondent
(Americas), Inc.
79 S. Main #400
Salt Lake City, Utah 84111
R. Paul Van Dam, Esq.
Thomas A. Mitchell, Esq.
Attorney General of Utah
236 State Capitol Building
Salt Lake City, Utah 84114
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BHP PETROLEUM (AMERICAS),
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ORDER
Docket No. 89-008
Cause No. 131-82

;
]

This matter was heard before the Board of Oil, Gas and
Mining at its regularly scheduled hearing at 10:00 a.m. on
August 24, 1989 in the boardroom of the Division of Oil, Gas
and Mining, 355 West North Temple, 3 Triad Center, Suite 350,
Salt Lake City, Utah.

The following Board Members,

constituting a quorum, were present and participated in the
hearing and in the decision embodied herein:
Gregory P. Williams, Chairman
Richard B. Larsen
Judy F. Lever
E. Steele Mclntyre
Kent G. Stringham
John M. Garr was absent from parts of the hearing and abstained
from the decision of the Board of Oil, Gas and Mining.
Members of the staff of the Division of Oil, Gas and
Mining present at and participating in the hearing included:

Dr. Dianne R. Nielson, Director
Division of Oil, Gas and Mining
Ronald J. Firth, Associate Director, Oil and Gas
Division of Oil, Gas and Mining
Barbara W. Roberts, Assistant Attorney General of the
State of Utah, also participated in the hearing on behalf of
the Board of Oil, Gas and Mining.
The following appeared at the hearing:
Steven W. Dougherty
HANSEN & ANDERSON
50 West Broadway, Sixth Floor
Salt Lake City, Utah 84101
Attorneys for Petitioner SAM Oil, Inc.
John P. Harrington
RAY, QUINNEY & NEBEKER
79 South Main Street, #400
Salt Lake City, Utah 84111
Attorneys for Respondent BHP Petroleum
(Americas), Inc.
Testimony was received from and exhibits were
introduced on behalf of Petitioner SAM Oil, Inc. by Steven A.
Malnar, President of SAM Oil, and Phillip Wm. Lear, Attorney at
Law, of the law firm of Van Cott, Bagley, Cornwall & McCarthy.
Mr. Lear was recognized by the Board of Oil, Gas and Mining as
an oil and gas law expert in the context of this matter.
Testimony was received from and exhibits were introduced on
behalf of Respondent BHP Petroleum (Americas), Inc. by Jerry
Bair, District Land Manager of BHP Petroleum (Americas), Inc.
In addition, portions of the testimony of Daniel P. Kroop,
formerly a landman for BHP, were read into the record.
The Board of Oil, Gas and Mining, having considered

-2-

the testimony, exhibits, and evidence presented and the
statements made by the participants at the hearing, now makes
and enters the following:

FINDINGS OF FACT
1.

BHP was the operator of the Roosevelt Unit #6 Well

(the "#6 Well") and as such commenced and drilled the well.
The well was spudded on September 11, 1983.
2.

Hazel M. Robertson ("Robertson") was the owner

of an unleased interest in the area for the #6 Well.

Prior to

spudding, BHP contacted other working interest owners to invite
them to participate in the #6 Well but BHP did not contact
Robertson.
3.

Prior to the commencement of drilling the #6 Well,

SAM Oil knew of the existence of the unleased interest of
Robertson.
4.

SAM Oil knew prior to the commencement of drilling

that the #6 Well would be drilled as a Wasatch deep formation
well.
5.

On or about September 29, 1983, SAM Oil obtained

an oil and gas lease from Robertson to be effective as of first
production (approximately 1949).

On or about November 2, 1983,

SAM Oil obtained an oil and gas lease from Robertson, to be
effective as of August 29, 1983. The second lease replaced the
first.

At the time these leases were given, and prior thereto,
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the Robertson interest had not been committed to the Roosevelt
Unit.
6.

On or about October 6, 1983, SAM Oil wrote to

Phillips Petroleum expressing an interest in joining the
Roosevelt Unit.
acreage.

The letter did not identify particular

Phillips Petroleum responded by stating that the

letter had been referred to Rio Bravo as the operator.
7.

On or about October 26, 1983, Rio Bravo

responded by letter to SAM Oil describing the procedures for
joinder.
8.

On or about January 4, 1983, Rio Bravo sent SAM

Oil a letter transmitting ratification and joinder documents to
be signed by Robertson, ratification and joinder documents to
be signed by SAM Oil, and copies of the Unit Agreement and Unit
Operating Agreement.

SAM Oil maintains that the April 27, 1983

amendment to the Unit Operating Agreement was not included with
these materials.

BHP maintains that it was standard procedure

to include all amendments.

This amendment changes the

so-called nonconsent penalty from 150% to 300%.
9.

The #6 Well was completed on January 6, 1984 as

a "good" well.
10.

On or about February 15, 1984, SAM Oil mailed

the signed ratification and joinder documents to Rio Bravo.

In

December 1984 the Bureau of Land Management approved the
joinder effective as of June 1, 1984.
11.

BHP did not at any time request that SAM Oil pay
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a proportionate share of the drilling costs of the #6 Well.
12.

SAM Oil did not at any time tender to BHP a

proportionate share of the drilling costs of the #6 Well.
13.

The Board finds no factual circumstances unique

to this case which require, as a matter of equity, that SAM
Oil's leasehold interest in the Roosevelt Unit #6 Well not be
subject to the 300% nonconsent penalty provided in the Unit
Operating Agreement, as amended.
14.

The #6 Well has not yet paid out 300% of the

appropriate costs of drilling, completing and equipping the
Well and, therefore, no proceeds are owed to SAM Oil.
Consequently, it is not necessary to examine the costs of
drilling, completing and equipping the #6 Well at this time or
as part of this cause.

CONCLUSIONS OF LAW
1.

Due and regular notice of the time, place, and

subject matter of this hearing in Docket No. 89-008, Cause
No. 131-82 was given to all interested persons in accordance
with applicable law and with the rules, practices, and orders
of the Board of Oil, Gas and Mining pertaining to this matter.
2.

The Petition of SAM Oil, Inc. in this matter was

properly before the Board of Oil, Gas and Mining at the
hearing, and the Board of Oil, Gas and Mining has jurisdiction
over the matters contained therein.
3.

The Board of Oil, Gas and Mining has received and
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duly considered adequate, substantial evidence to support its
decision herein, and that decision is supported by such
evidence.
4.

As a rule, under the Unit Agreement and Unit

Operating Agreement, as amended, the lessee of an uncommitted
interest who commits that interest to the unit subsequent to
the commencement of the well, would be subject to the
nonconsent penalty provided in the Unit Operating Agreement, as
amended.

However, there may be unique circumstances where, as

a matter of equity, the general rule would not apply.

The

Board does not find such circumstances to exist in this case.
Consequently, SAM Oil is subject to the 300% nonconsent penalty
provided in the Unit Operating Agreement, as amended.
5.

Since SAM Oil is not presently entitled to any

payments from BHP because of the application of the 300%
nonconsent penalty provision, no issue exists as to whether
sums have been improperly withheld or whether interest or
penalties under § 40-6-9 are warranted.
6.

The Board has authority to enter the order set

forth below.
ORDER
1.
dismissed.

The Petition of SAM Oil, Inc. is hereby
Such dismissal is without prejudice to the right of

SAM Oil to institute appropriate proceedings for an accounting
of the costs of drilling, completing and equipping the #6 Well.
2.

The Board of Oil, Gas and Mining retains

-6-

continuing jurisdiction over all matters covered by this Order
and over all persons affected hereby for the purpose of making
such further orders and taking such further actions as the
Board of Oil, Gas and Mining may deem appropriate in accordance
with applicable laws and with the rules of the Board.
Entered this»o_

da

Y

of

April, 1990.

STATE OF UTAH
BOARD OF OIL, GAS AND MINING

0613G
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BEFORE THE BOARD OF OIL, GAS AND MINING
DEPARTMENT OF NATURAL RESOURCES
STATE OF UTAH
00O00

IN THE MATTER OF SAM OIL, INC.,
PETITIONER, VS. BHP PETROLEUM
(AMERICAS), INC., RESPONDENT

ORDER
DOCKET NO. 89-008
CAUSE NO. 131-82
00O00

This matter was heard before the Board of Oil, Gas and Mining at
its regularly scheduled hearing at 10:00 a.m. on March 22, 1990 in the
boardroom of the Division of Oil, Gas and Mining, 355 West North Temple,
3 Triad Center, Suite 350, Salt Lake City, Utah. The following Board
Members, constituting a quorum, were present and participated in the
hearing and in the decision embodied herein:
Gregory P. Williams, Chairman
James W. Carter
John M. Garr
Richard B. Larsen
Judy F. Lever
E. Steele Mclntyre
Kent G. Stringham
The following appeared at the hearing:
Steven W. Dougherty
ANDERSON & WATKINS
50 West Broadway, Sixth Floor
Salt Lake City, Utah 84101
John P. Harrington
RAY, QUINNEY & NEBEKER
79 South Main Street, #400
Salt Lake City, Utah 84111
The petitioner has requested the Board to rehear Docket No. 89-008,
Cause No. 131-82. The Board has considered the record from the August
24, 1989, hearing as well as the documentation and arguments presented
at this hearing.

00008

0444

ORDER
The Petition of SAM Oil, Inc. for rehearing is denied.
Entered this 8th day of June, 1990.
STATE OF UTAH
BOARD OF OIL, GAS AND MINING

Gregory P ^ W i H i a m s , Chairman
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1

Thank you.

2

CHAIRMAN WILLIAMS:

3

All right.

Is there anything further?

We will recess.

As soon as Mr. Mclntyre

4

returns, we will address first the question of whether we

5

want to return for receiving of briefs.

We will let you

6

know about that.

And then we will

7

go from there.

8
9
10

I expect him shortly.

MR. DOUGHERTY:

Shall we set a time to reconvene, so

maybe we can grab some lunch, o r —
CHAIRMAN WILLIAMS:

How about two o'clock?

11

hour and twenty minutes.

12

MR. DOUGHERTY:

13

CHAIRMAN WILLIAMS:

That's an

Two o'clock.

Thank you.
We're going to go on to the next

14 I item on the agenda.
15

(Noon recess from 12:40 p.m. until 2:46 p.m.)

16

CHAIRMAN WILLIAMS:

17
18

The Board has deliberated on

Docket No. 89-008, the Sam Oil/BHP matter.
It is the Board's interpretation of these contracts

19 I that under the normal situation of a subsequent joinder,
20

the joining party would be subject to the nonconsent

21

provisions.

22

Mr. Lear testified—'that would be the normal case, and

23

there may be equities which would call for a different

24

result in a particular situation.

25

We believe that's the normal case; and, as

We find no such

equities in this case and conclude that Sam Oil is subject

RONALD F. HUBBARD
C~U

230
Judge Building
t - i - *"*•'

2 8 0

1

to the 300 percent nonconsent provision.

2

there are no payments due, and there is no issue as to

3

whether the sums have been improperly withheld or whether

4

interest or penalties are warranted.

5

As a result,

Although we believe that there are cases where the

6

equities would dictate a different result, as I said, we

7

do not find them here.

8

well would be drilled in advance of the spudding and knew

9

that it would be a Wasatch well.

We believe that Sam knew that the

The ratification was not

10

signed until well after it was received and after the well

11

had been completed.

12

There was no tender of payment.

So in summary, we just do not find that there are

13

special equities in this case that would warrant a

14

departure from the normal application of the contract

15

language.

16
17
18

So that is the unanimous decision of the Board that
Sam is subject to the nonconsent provisions.
Mrs. Lever, however, would conclude that the

19

nonconsent penalty should be 150 percent rather than 300

20

percent.

2«j

Anything else?

22

MR. GARR:

23
24
25

One abstention.

CHAIRMAN WILLIAMS:

Oh, I'm sorry.

Mr. Garr was not

present for most of this matter and did not participate in
the deliberation.

Is there anything further?

RONALD F. HUBBARD
230 Judge Building
Salt Lake City, Utah 84111

,0±ai
*

1 !
2

All right.

We 1 11 ask you to) prepare a draft of an

I order, Mr. Harrington, for submission to Mr. Dougherty.

3

If you can agree on a form of ordter, that would be fine.

4

If you can't, we'll assist you gentlemen in resolving

5

that.

6

this was a very difficult matter, very challenging in lots

7

of ways, and the Board was fortunate that a matter that

8

was this complicated would be so ably presented on both

9

sides.

10
tt
12
13 I

We thank the parties and c|ounsel.

We think that

Thank you.

I think t h e r e i s nothing further t o come before the
Board, so we're done.

Thank you,

(At 2:50 p.m. the hearing ended.)
-oOo-

14
15
16
17
18
19
20
21
22
23
24
25

RONALD F. HUBBARD
230 Judge Building
Salt Lake City, Utah 84111
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UNIT OPERATIC AGREafi>ff
ROCSEVUT UNIT ARE*
COUNTIES OF UINTAH AND DUCHESNE
STATE OF UTAH

THIS AGREEMENT Made and entered into this
AfSy^A

JjT

'

hJ J

- ->v >
V*
NOVi 31951
[

day of

1951, ty and between THE CARTSt OIL COMPANT, a Wast

Virginia corporation, herein designated as Unit Operator and sometimes
TBttrrtd

to as CARTER, and the undersigned parties other than Unit Opera-

tor,
WITNESSETH!
WHEREAS, the parties hereto are also parties to that certain Unit
Agreement for the Development and Operation of the Roosevelt Unit Area,
Counties of Uintah and Duchesne, State of Utah, dated the 7th day of
November, 1950, and now of record In the office of the County Recorder
of Uintah County, Utah, in Book A-7 of Mining Records, Page 527

et seq,

and in the office of the County Recorder of Duchesne County, Utah, in
Book U of Mining Records, Page 157 at seq, covering the following described
lands in said Counties and State, to-wltt
UINTAH SPECIAL BASE AND MERIDIAN, UTAH

Township 1 South, Range 2 East
r~
Section 7 — Si (Lots 1 k 2; E$SW} k S E ^ V S
Section 18 — All (Lots 1,2,3,1*; Effi k z \ y \
Section 19 — All (Lots 1,2,3,1,5,6$ E ^ j r
**Efc EjNEi)
Section 30 — Lots 1,2,3, k ZfM\ ^
Township 1 South, Range 1 East
Section "3 — S^SwV f
Section U — Lot \x\ SjNWi, S j
Section 5 —
~ All (Lots
a o t s 1,2,3,14
1,2,3,14,; S M * S*) A
Section 6 —
- Lots 1,2,$,6,7:
Ij2,£,6,7: SiNEii
SjNE^ SE^Nf*;
SE^tf*; /
Section
Section
Section
Section
Section
S«3ttcn
Section
Section
Section
Section
__-> Section
'
Section
Section
Section
Section
Section

7 — All {Lots 1,2,3,1*; zfri k Z\)^
8 — All ^
9 — All'
10 — All''
11 — All '
12 —
All'
13 — A l l '
lU — A U ^
15 — All '
16 — All y
17 — All '
18 — All (Lots 1,2,3,1*; E*C\ k E * ) <
19 — All (lots 1,2,3,1*; Eff$ k E*r
20 — All '
21 — All ^
22 — A l l /

putr
^

0001'.

1

S«« Oil, Inc.
Exhibit "16"
Docket # 89-008
Cause * 131-82

Township 1 South, Range 1 East, Cont'd^
Section 23 — A l l '
Section 21* — A U '
^%tta.t>T> IS — M l '
Section 26 — All
Section 27 — A l l '
Section 28 — A U '
Section 29 — All
y
Section 30 — All (Lota 1,2,3,141 z¥\ k
t\)'
Section 31 — All l o t s 1^2,3,1*; E#r$ * A)
Section 32 — A l l /
Section 33 — All (Lots l , 2 j N^W}; W^ E$J All of Lode
Mining Claims Duchesne *!<>«• 6 k 7
lying in Section 33)
Section 3k — A l l ' '
Section 35 — All'',
Section 36 — A U '

^

Township 1 South, Range 1 West
Section 10 — E$E$ f
Section 11 — A l l '
Section 12 — A l l '
Section 13 — A l l '
Section 1U — A l l '
Section 15 — l\z\ S
Section 22 — E$WE^ '
Section 23 — All •
Section 2h — All •
Section 25 — All '
SecUon 26 — ?\x E^OT^ NE^W$ ^
Section 35 — NEfc NE^SEj^
Section 36 — AU ''
Township 2 South, Range 2 East
Section 6 — Lots 6, 7 k E*SW$ '
Section 7 — All (Lots l,2',3,l*j I&l k z\)
Township 2
Section
Section
Section
Section

Section
Section
SecUon
Section
Section

South, Range 1 East
y
1 — AU (Lots 1,2,3,U| Z$\ k $$), .
,
2 — All (Lots l , 2 , 5 , 6 , 7 , 8 , ? , 1 0 j f i t S*)
3 — All (Lots 1,2,3,U, 5| s\**h N^WtJ SE#W^,
S\mh s ^tJ All of Lode Mining Claims ^
Duchesne Noa, 2 4 3 ly* 1 * i n S e c 3)
h — AU (Lots l,2 f 3,U,5,6,7 t 8,9,^0,ll,12 # 13?
SE£NE£; s*i$sli swfc sw#Et AU of
/
Lode Mining Claims Duchesne Nos. 2,3,1A,
S,4,1 lytoa, to £«rttoa k\
5 — Lota 1,2,3,bf shh SEfc N^6*k , S E P i r t , . ..
6 —Lota 1,2,3,1*1 SE*W*i NEfctfJ*, S^NEfc N^SE*
10 — Lot U j Ejfefc W ^ t l AU of Lode Mining
Claim Duchesne No, 8 lying in the NE^ of ^
Section 10«
.
U - Lota 1,7,8,9,10,17* W^E* k N*
^
12 — All (Lota 1,2) NjSWfc SE£*& W* k E*) '

Township 2 South, Range 1 Yest
Section 1 ~ Lots 1,2,3,U '
Total unit areaf

3^,713.27 acres'
more or leaa

which lands constitute the Roosevelt Unit Area and will herein be referred
to as unit areaj and
WHEREAS, a nap of said unit area i s attached hereto as Exhibit A
and made a part hereof as i f set out at length herein; and
WHEREAS, a schedule showing the percentage and kind of ownership
of o i l and gas Interests of the parties hereto i n a l l the land in the
unit area i s attached to said Unit Agreement as Exhibit B and i s incorporated herein by reference and made a part hereof as i f set out at length
herein and will be herein referred to as Exhibit B; &nd
WHEREAS, pursuant to the provisions of Section7 of said Unit Agreement the parties hereto wish to enter into this unit operating agreement
for the puroose of setting forth their agreements and understandings with
respect to the matters therein T%t9TT%d t o ,
NOf, THEREFORE, in consideration of the premises and the mutual
promises and covenants of the parties hereto, i t i s agreed as followsi

U
The unit area, as now defined or as hereafter enlarged or contracted
pursuant to the terms of the Unit Agreement and a l l wells drilled thereon,
shall be developed and operated by Unit Operator for the purposes set forth
in the Unit Agreement, subject to the provisions contained therein and in
this agreement*
2*
Each of the parties hereto represents to a l l other parties hereto
that i t s ownership of o i l , gas and mineral interests in the unit area is
as set out in Exhibit B.

However, should such representations prove incor-

rect such fact shall not be a cause for cancelling or terminating this
agreement.

In such event or in the event of failure of a party's t i t l e

to a l l or part of the

o i l , gas and mineral interests in any tract of

land included within the unit area the interests of the parties hereto
shall be revised so that no party w i l l be credited with interests in
lands subject hereto which i t does

not own. Subject to the provisions

of Section 8 hereof, the party or parties credited with oil and gas leases

or other operating right*, overriding rw/alties, or production payment*
on the effective date hereof, which are affected by failure of t i t l e ,

shall

bear the entire l o s s occasioned thereby, and shall uv% the other parties
hereto harmless from any obligation or l i a b i l i t y on account thereof, and
in such event, there shall be such readjustment of costs and benefit* aa
may be required on account of the loos of such interest.

All t i t l e

curative expense and i l l costs and expenses Incurred In defending or
establishing t i t l e to any interest in the lands within the unit are*
sh*U be borne by the party or perties hereto who claim such i n t e r e s t .

3.
The parties hereto who are owners of overriding royalties or production payment* upon lands within the unit area shall not, as such owners,
be responsible for any of the c o s t s , expenses and l i a b i l i t i e s accruing or
resulting from operations upon the unit area.
The term "working interest" as used herein and in the unit agreement
shall include any interest in land, or in a lease thereon, or interest
under a l e a s e , which i s chargeable with and i* obligated to pay or bear
a portion of the cost of d r i l l i n g , developing, producing and operating
the land under the provision* of this agreement.

The definition con-

tained in Section 226.2(j), Title 30 of the Code of Federal Regulation*
shall not apply to the Unit Agreement or this agreement.

All costs, ex-

penses and l i a b i l i t i e s accruing or resulting from operations upon the
unit area shall be borne by the parties hereto who are working interest
owners on lands within the unit area, in the following manner:
(a)

The unit area shall be divided into souare drilling blocks

containing 360 acre* each.

In the event of an irregular survey the d r i l l i n g

block shall consist of nine quarter-quarter sections or lot* in the public
survey equivalent thereto so selected that they form a souare.

The parties

hereto have agreed upon the designation of the drilling blocks in the unit
area and they are outlined and numbered on the map of the unit area which
i s attached hereto a* Exhibit A.
(b)

Subject to the provision* of Section ° hereof, a l l cost*, ex-

penses and l i a b i l i t i e s accruing or resulting from operations of any nature
upon a drilling block prior to i t * admission to the working interest participating area (which are* 1* defined in Section 5 hereof), including the
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drilling, testing, completing, equippi

;r operating of any well or

wells thereon, shall be bome by the working interest owners in the
drilling block who have executed the Unit Agreement and this agreement
in the same proportions that the acreage owned by each in the drilling
block bears to the total owned by a l l working interest ownera in the
drilling block who have executed the Unit Agreement and this agreement,
(c)

Subject to the provisions of Section 9 hereof, a l l costs, ex-

penses and l i a b i l i t i e s accruing or resulting from development and
operations within the working interest participating area on and after
the effective date hereof shall be bome by the working interest owners in
the working interest participating area who have executed the Unit Agreement and this agreement in the same proportion that the acreage owned by
each in the working i n t e r e s t participating area bears to the total acreage
owned by a l l working interest ownors in the working interest participating
area who h?.ve executed the Unit Agreement and this agreement.

Except for

the adjustment mentioned in paragraph (d) of this Section no adjustment of
investment or previously incurred costs shall be made upon the admission
of a drilling block i n t o the working interest participating area, but
thenceforth all equipment shall be owned by the working interest owners
in the enlarged working interest participating area and a l l costs of
development and operation in the enlarged working interest participating
area shall be borne as set forth in the preceding sentence hereof.

How-

ever, at the time of the admission of any drilling block into tho working
interest participating area, an inventory shall be made of eouipment in or
at the wells on each block admitted to the working interest participating
area in order that such inventories may be booked by the parties in accordance with their respective accounting reouirements.
(d)

Upon admission of a drilling block into the working interest

participating area, there shall be an adjustment of the cost of field
f a c i l i t i e s among a l l the working interest owners in the enlarged working
interest participating area who have signed the Unit Agreement and this
agreement so that each working interest owner will then have invested in
such cost an amount and w i l l own an interest in such f a c i l i t i e s which i s
proportionate to i t s share of a l l costs, expenses and l i a b i l i t i e s accruing
or resulting from development and operations within the enlarged working
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i n t e r e s t participating area.

Costs as used in this paragraph shall

include tangible and intangible costs of Field F a c i l i t i e s as reflected by the Operator's books and shall be depreciated at the rate
of four percent (h%) per annum or fractional portion thereof up to
the periods such adjustments are rewired.

"Field Facilities" as

used in this paragraph, shall mean the f a c i l i t i e s which serve the
entire working interest participating area such as, but not limited
to warehouses (excluding warehouse stocks), field offices, camps,
gathering systems, fiold tankage, other than that sorving a
particular well or drilling block, power stations and power lines
and roads. - - - -

Warehouse stocks, if any, shall be adjusted on

the basis of the Operator's book costs.

Should lease stocks (sur-

plus materials) be maintained by the Operator for future development
and operation of the joint properties, such lease stocks (surplus
materials) shall be inventoried and priced on the basis of condition
(new or used) and in accordance with the Operator's book costs.

In

the event book costs cannot be determined on certain classifications
of ecuiproent, the current market prices in effect as of the date a
d r i l l i n g block i s adnitted to the working interest participating
area shall be used as a basis for pricing.

In no event shall the

four percent (UJ) per annum rate be applied to the value of Warehouse Stocks and/or Lease Stocks (surplus materials!
It.

The working interest owners who are parties to the Unit
Agreement and this agreement shall share in the unitized substances (which term shall have the same meaning in t h i s agreement as
in the Unit Agreement) produced frcm the working interest participating area in the same proportion that the acreage owned by
each in the working interest participating area bears to the
total acreage owned by a l l working interest owners in the working
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Interest participating area who have executed the Unit Agreement and this
igreement, regardless of the participating area designated and approved by
the United States Qeologlcal Survey under Section 10 of the Unit Agreement.
Ml unitized substances produced from a drilling block prior to i t s admission
to the worldng interest participating area shall be shared by the working
interest owners therein who are parties to the Unit Agreement and this
agreement in the sane proportion that the acreage owned by each in the
drilling block bears to the total acreage owned by all working interest
owners in such drilling block who have executed that Unit Agreement and
this agreement*
The owners of overriding royalties and production payments who
are parties to the Unit Agreement and this agreement shall participate in
unitized substances produced from the unit area in the same manner as the
working interest owners whose interests are subject to such overriding
royalties and production payments, regardless of the participating area
designated and approved by the United States Geologies}. Survey under
Section 10 of the Unit Agreement; that i s , such owner of an overriding
royalty or production payment shall participate according to the terms of
his contract, conveyance or reservation in the unitized substances allocated
to the lands subject to his interest which l i e within the working interest
participating area or within a drilling block which is not within the
working interest participating area, but from which production i s being
obtained, but shall not be entitled to receive anything on account of such
interests with respect to such lands which l i e outside the working interest
participating area or such drilling block, although the partidpa.ting area
designated and approved by the United States Geological Survey under Section
10 of the Unit Agreement may include part or a l l of such lands.
The working interest owners in the working interest participating
area who are parties to the Unit Agreement and this agreement shall pool,
or cause the purchaser or purchasers of the unitized substances to pool,
into separate pools or accounts for each participating area designated
and approved by the United States Geological Survey pursuant to Section 10
of the Unit Agreement one-eighth (1/8) of all unitized substances produced
from each such participating area and deliver the same or pay or cause the
purchaser or purchasers of such unitized substances to pay the proceeds
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thereof to the royalty owners entitled tnereto.

The working interest owner*

in any drilling block which has not been admitted to the working interest
participating area, but from which production of unitized substances i s
being obtainedf shall likewise pool one-eighth (1/8) °f *11 unitized substances produced therefrom and, i f the land on which the well i s located
is in a participating area designated and approved by the United States
Geological Survey under Section 10 of the Unit Agreement, deliver or pay
or cause the purchaser or purchasers of such unitized substances to pay $h»
proceeds thereof to the royalty owners of the land constituting such
participating area.

I f a producing well in a drilling block which i s not

admitted to the working interest participating area i s not located within
a participating area designated and approved by the United States Geological
Survey pursuant to Section 10 of the Unit Agreement the working interest
owners in such drilling block shall deliver or pay or cause the purchaser
thereof to pay, the proceeds of one-eighth (1/8) of the unitized substances
produced therefrom to the royalty owners entitled thereto under the underlying It ases or other agreements pursuant to which the well was drilled,

5.
The working i n t e r e s t participating area shall include a l l horizons
within tts geographic boundaries and shall i n i t i a l l y be composed of the
following described lands, tc-witt
Township 1 South, Range 1 East
Section 21 — S^NE* and SE±
Section 22 — STfJW* and Wj5W$
and
Township 1 South, Range 1 East
Section 20 — SE^NE-*, E$SE*
Section 21 — S£NN$,

S*\

which constitute drilling blocks No, F-6 and No, ?-7 on J&chibit A and on
each of which CAI.TER and STANOLIND-.OIL AMD GAS COMPAHT, one of the working
interest parties hereto and herein referred to as STANQLIND, have drilled
a well which is producing o i l i n paying quantities as that term i s hereafter
defined.

Additional d r i l l i n g blocks, subject to the limitations set out

hereinafter, shall be admitted to the working interest participating area
on the f i r s t day of the month f ollowing the month in which i t has been

-| J,

established that a well capable of producing o i l in paying quantities has
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been drilled thereon.

For the purpose v. this agreement a well which i s

capable of producing o i l in paying quantities i s one which, on a continuous
15 day production t e s t , produces an average of 200 or more barrels of o i l
per day.
The I n i t i a l well i n each drilling block must be drilled in the
center of the block or as near the center as terrain w i l l penalt, unless
the center 1(0 acre tract i s not fully committed to the Unit Agreement and
this agreement or unless i t i s otherwise agreed by the owners of a majority
(on an acreage basis) of the working interest rights in the particular
drilling block and by the owners of a majority (on an acreage basis) of the
working interest rights in the working interest participating area.
the i n i t i a l well

If

in a drilling block cannot be drilled on the center i*0

acre tract because of terrain or because the center I4O acre tract is not
fully committed to the Unit Agreement, i t shall be drilled elsewhere on
the block at a location structurally comparable, or as nearly comparable
as possible, to the center I4O acre location.
If the i n i t i a l well on any block i s not capable of producing
oil in paying quantities and at a later date a well is drilled on such
drilling block which i s capable of producing o i l in paying quantities, then
that portion of the drilling block considered to be capable of producing
oil in paying quantities by reasonable geological inference shall be admitted
to the working interest participating area.

If geologic inference i s not

applicable the hO acres on which the well i s drilled and all other untested
liO acre tracts or lots in the government survey equivalent to a quarterquarter section lying within the drilling block shall be admitted to the
working interest participating area.
Once land has been included in the working interest participating
area, i t shall not be excluded therefrom except for loss of t i t l e by the
working interest party hereto who claims the same and the refusal of the
true owner thereof to commit i t to the Unit Agreement and this agreement.
In order to determine whether or not a well i s capable of
producing o i l in paying quantities, the following procedure shall be
followed.(a)

After completion of a well on a drilling block which has

not been admitted to the working interest participating area Unit Operator
shall give forty-eight (I48) hours written or telegraphic notice of i t s
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intention to start a fifteen (15) day t e s t of said v e i l to each of the
working interest parties owning working interest* in the working interest
participating area and auch drilling block.

The forty-eight (I48) hours

provided in such notice shall ran from receipt of such notice by such parties*
(b)

After the expiration of such forty-eight (M) hours Unit

Operator shall commence such test and immediately upon completion of the
same report the results thereof in writing to each of such parties,
(c)

If any of such parties believe that such test is unsatisfactory,

i t may demand that another test be made and Unit Operator, after f i r s t
giving the forty-eight (u8) hour written or telegraphic n^ice above
specified, saall commence another test and report the results thereof in
writing to each of such parties immediately upon completion of the same.
(d)

If any such party i s s t i l l dissatisfied with such t e s t , he may

demand that Unit Operator poll such parties as to the adequacy of such
test by giving written or telegraphic notice of such demand to Unit Operator
within five (5) days after receipt of notice of the results of the l a s t
of such t e s t s ,

Within five (5) days thereafter, Unit Operator shall poll

such parties in the manner provided in Section 10 hereof.

If the t e s t i s

voted unsatisfactory, other tests shall be made by Unit Operator under the
same conditions as to notice of commencement and notice of results of such
tests until a satisfactory

t e s t , determined by a poll of such parties in

the manner provided in Section 10 hereof has been made. If such t e s t , or a
subsequent t e s t i s voted satisfactory., such drilling block shall be admitted or
hot admitted to the'vrprkiig interest participetic^ araa.as provided
above, dependent upon the results of such satisiactory test,
(e)

If such d r i l l i n g block i s not admitted to the working interest

participating area, the working interest parties responsible for the
drilling of such well may cause to be carried on such reworking operations
as they deem advisable.

I f subsequent t e s t s , provided they are completed

within six (6) months from the date of completion of the well, prove the
well capable of producing o i l in paying quantities, such drilling block shall
be admitted to the working interest participating area as above provided.
If such well i s proved capable of producing o i l in paying quantities after
the expiration of such s i x months period, such drilling block shall be thereafter
admitted to the working interest participating area i f the working i n t e r e s t
parties in the working interest participating area and such drilling block
vote, as provided in Section 10 hereof, to admit the same.
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...- v w ^ 01 sucn tests shall be V 7 - v by the working interest
parties responsible for the cost and expense of drilling, completing and
eouipping such well es provided in this agreement.
Where geologic inference roust be employed, any disagreement botween
the affected working interest parties must be resolved by a geological
committee formed by one representative of each working interest party owning
interests in the working interest participating area and such drilling block
and a vote of seventy-five percent {!$%) majority of such committee shall
determine any question presented to i t for decision,
6.
The working interest parties hereto, by executing this operating agreement, authorize Unit Operator to carry out on i t s and their behalf the plan
of further development and operation set out in Section 9 of the Unit Agreement,

I t i s agreed that the f i r s t well to be drilled under such plan shall

be located in the Center of the Northeast Ouarter of the Southwest Ouarter
(NEj STj) of Section 20, Township One (1) South, Range One (1) East, unless
some other location i s mutually agreed upon by the parties hereto and approved by the United States Geological Survey.

If this well i s completed as

a well capable of producing oil in paying quantities and the nine-well program
described in said Section 9 of the Unit Agreement thereby becomes effective, i t
shall d r i l l five of the eight additional wells at locations agreed upon by
CARTER and STANOLIND and the three remaining wells at locations selected by
PHILLIPS PETROLEUM COMPANY, one of the working interest parties hereto and herein referred to as RilLLIPS.

In such event Unit Operator w i l l , i f PHILLIPS

elects, operate or cause to be operated one drilling rig on locations selected
by ffllLLIPS (while drilling the CARTER and STANOLHD locations) without cessation of more than ninety (90) days between the completion of one well and the
commencement of another until a l l of PHILLIPS* locations have been drilled.

If

the f i r s t well above mentioned i s completed as a dry hole or as one incapable o'
producing o i l in paying Quantities so that the six-well program described in
said Section 9 of the Unit Agreement becomes effective, Unit Operator shall dri*.
the five additional wells at locations agreed upon by CARTER and STANOLIND.

If

CARTER and STANOLIND cannot agree upon the location of some or a l l of the wells
whose locations they are to select such wells may be drilled pursuant to the
provisions of Section 9 of this agreement and shall satisfy the well
obligations assumed by CARTER and STANOLIND in this Section*
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Unit Operator

shall d r i l l no other well*, on behalf of xne working interest parties hereto
except those herein provided for without first obtaining authority to d r i l l
the same from the working interest parties who will under the terms of this
agreement be obliged t o bear or who undertake to bear the cost, expense and
l i a b i l i t y thereof.

If the plan of further development and operation des-

cribed in Section 9 of the Unit Agreement is interrupted for one or more
of the reasons recited therein the committments set out in this Section 6
shall thereupon be revoked and the further development of the unit are*
shall be governed by a new plan of development and operation which i s approved
by the parties hereto as herein provided and by the Federal Oil and Gas
Supervisor.

7.
Unit Operator shall have full control of the unit area and, subject
to the provisions hereof and of the Unit Agreement shall conduct and manage
the development and operation of the unit area for the production of unitized
substances therefrom.

Unit Operator shall pay and discharge a l l costs and

expenses incurred pursuant to this agreement or the Unit Agreement, and
shall charge each of the working interest parties hereto with i t s respective
proportionate share thereof upon the cost and expense basis provided in
the Accounting Procedure attached hereto, marked Exhibit C and made a part
hereof.

The oroportionate share of any working interest party hereto in

such costs and expenses shall be the total of all such costs and expenses
allocable to a l l the interests of such party in the working interest participating area and a l l drilling blocks not admitted to the working interest
participating area.

Costs and expenses shall be kept separately for the

working interest participating area and each drilling block not admitted
to the working interest participating area.

Such coat shall be allocated

among the working interest parties ae provided in Section 3 hereof and as
so allocated shall be paid by the working interest parties hereto. As
nearly as may be done a l l charges shall be charged directly to the working
interest participating area and to each non-admitted drilling block served.
Each working interest partv hereto other than Unit Operator will promptly
pay Unit Operator such costs and expenses as are hereunder chargeable to i t .
All unitized substanoes produced from the unit area, subject to the payment
of applicable royalties, overriding royalties and production payments, and
all materials and equipment acquired pursuant hereto, shall be owned by the
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working interest parties hereto Hi a

u_nce with their respective

interests in the working interest participating area or non-adraitted
drilling blocks from which the unitized substances are produced or in connection with which such materials and equipment in

acquired.

If Unit Operator so elects, i t may request advances by the working
interest parties of sufficient sums each month to cover the estimated costs
of operation and development during the ensuing month. Such request shall be
addressed to the working interest parties on whose behalf such expenditures
are to be mado.

If Operator reaucsts advances, i t shall furnish each such

working interest party on or before the 20th day of each month an estimate of
such cash requirements and the amounts expected to be used on behalf of e*ch.
Thereupon, such working interest parties shall, or. or before the 5th d*y of
the succeeding month, remit to Unit Operator their respective shares of such
estimate.

Unit Operator shall credit each working interest owner with the

advances so made.
Operator may likewise reouest that each working interest party furnish in
kind i t s proportionate share of casing and other tubular goods used in the
drilling, compfe tion, eouipping and testing any walls drilled hereunder,

The

share of such goods furnished by any party shall be proportionate to i t s share
in the costs of d r i l l i n g , completing, eouipping and testing any well for which
the same i s requested.

If such request i s made by Unit Operator, each working

interest party affected shall furnish i t s share of such goods at the tijne and
place reauested by Unit Operator*

Such goods shall be delivered in good con-

dition and shall be of the same Quality already in use in the Unit area.

If

a working interest owner f a i l s or i s unable to furnish such goods Unit
Operator may then purchase such goods at the current market price plus any
premium required and charge the cost thereof to the working interest owners
responsible therefor as herein set out*

In event any working interest party

furnishes in kind i t s share of casing and other tubular goods pirsuant to the
provisions hereof, i t sh2ll give prompt written notice to Operator ss to the
ouantity, size, weight and description of casing and tubular goods so
furnished by i t ,
8,
Prior to the commencement of any drilling operations in the Unit
area under the terms of this agreement, the working interest owner or cwners:
of the forty (h0) acre tract on which any proposed well i s to be located
shall submit to Unit Operator an abstract of t i t l e covering such tract c e r t i fied to a dite within thirty (30) days of the date on which such abstract
i s submitted, together with a l l t i t l e papers possessed by such party
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relating to i t s or their interest therein.

Unit Operator shall exanine

the same within ten (10) days after receipt thereof and promptly deliver
such abstract and t i t l e papers to the worldng interest party or parties
who w i l l be responsible for the cost of drilling, completing, equipping
and testing such well under the terms of this agreement*

Each of such

parties shall have ten (10) days to examine .such abstract and t i t l e papers.
Unit Operator and each of such parties shall promptly deliver to the working
interest owner or owners of such tract conies of their respective attorneys 1
t i t l e opinions upon such tract and such working interest owner or owners
shall promptly, and in any event within thirty (30) days after the receipt
of the l a s t t i t l e opinion, satisfy a l l requirements contained in such opinions
which are not waived by both Unit Operator and such working interest party
or parties.

Unit Operator and such working interest party or parties may

by unanimous agreement extend the time within which such requirements may be
satisfied or may by unanimous agreement waive iny or all of such requirements
i f such worldng i n t e r e s t owner or owners indemnify each such working interest
party or parties in a manner, satis factory to each against any loss or damage
which might accrue to any of them by reason of waiver of such requirement
or requirements.
Each of the working interest parties hereto agree to inaugurate
t i t l e examinations under this section sufficiently in advance of the time
contemplated for commencement of any weil in order to enable satisfaction
of t i t l e requirements i n adequate time to permit Unit Operator to meet the
development obligations set out in Section 9 of the Unit Agreement,
Upon s a t i s f a c t i o n of a l l of such requirements or the waiver thereof,
with or without indemnity, t i t l e to such tract shall be deemed approved
for drilling by Unit Operator,

If such requirements are not s a t i s f i e d nor

waived, then t i t l e s h a l l be deemed disapproved and no well shall be drilled
on such tract by Unit Operator under the terms of this agreement until and
unless t i t l e i s subsequently anproved as herein set forth.

I t i s the inten-

tion of this section to provide a l l working interest parties hereto who will
be responsible for the costs of drilling, completing, equipping and testing
any given well the right to i n s i s t that t i t l e to the tract on which the well
is drilled be satisfactory to them before such well i s drilled thereon.

The

participation of such parties in the costs of such well shall be determined
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as provided in Section 3 hereof on the basis of their respective interests
in the

lands in the drilling block in which the well i s located, i f drilled on

a non-admitted d r i l l i n g block, or in the working interest participating area,
i f drilled therein, as set out in Exhibit B of the Unit Agreement, and their
participation in production from such well shall be determined as provided
in Section 24 hereof and shall depend on their respective t i t l e s to the
lands lying within such drilling block or the working interest participating
area, as the case may be*
If t i t l e subsequently fails to any tract which has been approved
as herein provided, the working interest owner thereof shall bear the entire
loss in participation in unitized substances produced after such t i t l e f a i l ure which would be attributable to the leasehold estate in such tract under
the terms of this agreement, but snail not be obliged to save any parties
hereto harmless from any other loss occasioned thereby except to the extent
of any indemnity agreement executed as herein provided*
9.
I n the event the working interest owners in a drilling block cannot
mutually agree upon the drilling of a particular well on the drilling block
or in the event the working interest owners in the working: interest participating area cannot mutually agree upon the drilling of a particular well
therein, then the party or parties desiring to drill such well shall give
the other party or oarties written notice thereof, specifying the location,
proposed depth, and estimated cost and cause the t i t l e to the forty (kO)
acre tract on which the well is to be drilled to be examined as provided
in Section 8 hereof.

The other party or parties shall have thirty (30)

days after receipt of such notice within which to notify the party or parties
desiring that said well be drilled whether or not i t or they elect to participate in the cost of drilling said well.

The failure to give such notice

within said period of thirty (30) days shall be construed as an election
by said parties not to participate in the cost of drilling said well, but
said parties shall nevertheless participate in t i t l e examination of the proposed d r i l l s i t e tract as provided in Section 8 hereof*

Any well drilled

pursuant to this section shall be drilled by Unit Operator at the cost,
risk and expense of the party or parties electing to drill*

If such well

i s drilled within a drilling block, i t shall conform to the location requlrePage 3A*
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menta s e t out in this agreement.

If drilled within the working interest

participating area, i t shall confora to the plan of development and operation
approved by the United States Geological Surrey, i f one- i s then in force,
and, i f not, i t shall confora so far as possible to the well-spacing prograa
adopted by the working Interest parties in the working interest participating
area*

I f any party shall elect not to participate in the drilling of said

well, then, within thirty (30) days after the expiration of said period of
thirty (30) days, or

approval or acceptance of t i t l e to the d r i l l s l t e tract,

whichever i s l a t e r , the party or parties desiring to drill shall cause the
commencement of actual drilling of said well at said location, and thereafter
cause said well to be completed with due diligence to the depth proposed in
the original notice, in order to be entitled to the benefit of this section.
If any such well be completed as a producer, i t shall be operated by Unit
Operator, and the parties hereto shall have the same rights with respect
to the oroduction from such well as are set forth in Section U hereof, except
that the proportionate share or shares of the non-drilling party or parties
in the unitized substances produced from such well shall be sold and the
non-drilling party or parties shall direct the purchaser thereof to pay
to the drilling party or parties (and the drilling party or parties shall be
entitled to receive) a l l the proceeds from the sale thereof, after deducting
a l l royalty i n t e r e s t s , overriding royalty interests and production payments,
i f any, u n t i l such drilling party or parties shall have been reimbursed in
an amount equal to the total accrued expense of operating such well plus
one hundred and f i f t y (150^) percent of the cost of drilling, testing,
completing and equipping such well*

Any amount realized from the sale or

disposition cf equipment acquired in connection with the drilling, completing,
equipping and operating of any well drilled pursuant to this Section shall
be credited against the total unretumed coat of drilling, completing,
equipping and operating said well.

Until the drilling party or parties

shall have been so reimbursed, the coet of operating any such well shall
be borne wholly by the party or parties who drilled i t and thereafter all expenses of operating such well shall be borne by the parties hereto in the
same proportion and manner ae in the case of a well drilled pursuant to
mutual agreement of a l l parties*
The provisions of this section shall have no application whatever
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to the f i r s t two wells to be drilled under the i n i t i a l "Plan of rurther Development and Operation1' set out In Section ° of the Unit Agreement, but
shall apply to any wells drilled thereafter,
10.
In any matter in which the action of the Unit Operator requires
the concurrence of the working interest parties hereto, Unit Operator will
be governed by the decision of the owners of sixty (60£) percent majority of
the working interest in the working interest participating area or the
affected non-admitted drilling block, unless otherwise specified herein or
in the Unit Agreement, determined in the proportion that the acreage interest
of each such party in the working interest participating area or such affected
drilling block bears to the total acreage interest in the working Interest
participating area or affected drilling block.

Matters affecting the unit

area as a whole, shall be determined in accordance with the proportionate
acreage interest as above defined in the entire unit area* In any case where
one working interest party hereto holds such a majority interest, i t s vote
shall require the concurrence of one additional party in order to constitute
the controlling vote, except in connection with non-admitted drilling blocks
where the entire working interest i s owned by one party hereto*
In any case in which i t i s necessary to poll the working interest
parties hereto, Unit Operator shall notify all affected working interest
owners in writing of the question for decision and each such working interest
owner shall within ten (10) days of receipt of such notice advise Unit Operator in writing of i t s decision thereon* Within five (5) days thereafter
Unit Operator shall notify each affected working interest owner in writing
of the result of such p o l l .
The Unit Operator, except when otherwise required by Govermental
authority, shall not do any of the following without first obtaining the
approval of such a majority interest, as provided above, in the affected
working interest participating area or drilling block or unit areat
(a)

Make any e^enditure in excess of $5,000,00 other than normal

operating expenses except in connection with a well the drilling of
has been previously authorized by

which

or pursuant to this agreement, the Unit

Agreement, or by subsequent agreement between the parties hereto who are
responsible for such well under the terms hereof, provided, however, that
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an expenditure in excess of this ax

b l:'l"-"'the same becomes necessary because

of sudden emergency which may cause l o s s of l i f e or property*

In the event of

such emergency expenditure, Unit Operator shall, within fifteen (1$) days after
making such expenditure give written notice thereof to the sorting interest
parties hereto who are rasponaible therefor under the terms of this agroemont
and for whoso benefit such expenditure i s mado«
(b)

Uake any arrancements for the use of f a c i l i t i e s owned by one working

interest participating area or drilling block in the operation and development
outside said area or d r i l l i n g block, nor determine the amount of any charges
therefor unless otherwise provided for in this agreement or the Unit Agreement,
(c)

Dispose of any major items of surplus material or equipment other

than junk, having an original cost of $1,000,00 or more (any such item or
items of less cost may be disposed of without such consent^
(d)

Submit to the Federal Oil and Gas Supervisor any plan for further

development of the Unit Area or any participating area or Amendment thereof, or
submit to the Supervisor or Director of the United States Geological Survey any
proposed expansion or contraction of the Unit Area, unless otherwise roauired
so to do by the Supervisor or Director under the terms of the Unit Agreement,
(e)

Make any arrangements for repressuring or cycling or any change in

the existing method of operation.
Although such a majority approves and the Ohit Operator presents to the
Supervisor a proposed royalty participating area, any party desiring to do so
may oppose such proposal and urge the adoption by the United States Geological
Survey of a different participating area.
Unit (^erator shall not incur any costs or expenses for any single project
costing in excess of 4500,000,00 without f i r s t obtaining the approval of the
owners of eighty per cent (80t) majority of the working interest In the affected
working interest participating area or in the Unit Area i f the project affects
the Unit as a whole,

A "single project" as herein used does not refer to the

drilling of a well for the production of oil or gas but relates to such things
as the building of a dewaxing plant or compressor station or other f a c i l i t y
which will serve a working interest participating area or the Unit Area as a whole,
U.
The working interest owners on each lease who arc by lease or contract
responsible therefor, shall be solely responsible for the delivery of, or settle
raent for, all royalties in amount over and above the pooled one-eighth a p p l i e d
to said land, together with a l l overriding royalties and production payments
which are a charge on said leaseholds, whether or not said interests are valid].:
committed to the Unit Agreement, and shall S&VG the other parties hereto harmless from any obligation or l i a b i l i t y of any nature whatsoever, including
attorneys fees and costs arising on account thereof.
12,
Each party holding an o i l and gas lease subjected to this Agreement

Page 17.

00031

-

anaii, oofore the due date, pay al*

•

•

•

:

^

1 ;-„ rents Is which may become due

under the lease as amended by the Unit Agreement.

In the event of failure

to make proper payment of any delay rental through mistake or oversight
where such rental i s required to continue the lease in force aa to all or
part of the land subject thereto, there shall be no money l i a b i l i t y on the
part of the party failing to pay such rental, but such party shall raake a
bona fide effort to secure a new lease covering the same interest and in
event of failure to secure a new lease within a reasonable time the interests
of the parties hereto shall be revised so that the party failing to pay any
such rental will not be credited with the ownership of any lease on which
rental was required but was not paid.

In case of leases jointly held by

CARTER, SOOLIND, and UTAH OIL REFINING COMPANY, one of the working interest
parties hereto, S1AN0LIND shall pay the rentals for their joint account,
but there shall be no money l i a b i l i t y on the part of STANOLINB for failure
to pay such rentals.

13.
No well which i s producing unitized substances or has once produced
unitized substances shall be abandoned without the concurrence of a 60%
majority (determined as provided by Section 10 hereof) of the working interest parties hereto owning interests in the working interest participating
area or in the non-adnitted drilling block in which the well i s located.

U*.
The number of employees, the selection of such employees, the hours
of labor, and the compensation for services to be paid any and all such
employees, shall be determined by Unit Operator.

Such employees shall be

the employees of Unit Operator.
15.
Unit Operator shall carry such Workmen's Compensation and Employers'
Liability insurance as may be rcauired by the laws of the State of Utah,
provided that Unit Operator shall be a self-insurer AS to either or both of
such risks i f permissible under the laws of such state.

No other insurance

shall be carried by Unit Operator for the benefit of the parties hereto
except by mutual consent of the parties.
16.
If any working interest party hereto defaults in the payment when
due of any money owiag to Unit Operator by reason of operations under this
agreement or the Unit Agreement, Unit Operator shall have a lien on the
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interest or interests of such working interest party, the unitized substances
produced therefrom, the proceeds thereof, and the material and equipment a t tributable thereto, to secure Unit Operator in the payment of any sum due
to Unit Operator hereunder from any such party • The lien herein provided
for shall not extend to any royalty right* attributable to any interest
subjected hereto.
17.
Each of the parties hereto shall take in kind or separately dispose
of i t s proportionate share of the unitiied subetances produced from the unit
area and allocated to i t under the terras of this agreement, exclusive of
production which may be used in development and producing operations on the
unit area and in preparing and treating o i l for marketing purposes and
production unavoidably l o s t , and shall pay or cause to be paid all applicable
royalties thereon.

Any extra exoenditure incurred by the taking in kind or

separate disposition by any party hereto of its proportionate share of the
unitized substances produced from the unit area shall be borne by such party.
Each party hereto shall be entitled to receive directly payment for ita
proportionate share of the proceeds from the sale of a l l unitized substances
produced, saved and sold from said premises, and on a l l purchases or s a l e s ,
each party shall execute any division order or contract of sale pertaining
to i t s interest.

In event any party hereto shall fail to make the arrange-

ments necessary to take in kind or separately dispose of i t s proportionate
share of the unitized substances produced from the unit area, Unit Operator
shall have the right, subject to revocation at will by the party owning same,
to purchase such unitized substances or s e l l the same to others for the time
being at not less than the market price prevailing in the area and not less
than the price which Unit Operator receives for i t s own portion of such
unitized substances, any such purchase or sale to be subject always to the
right of the owner

of such unitized substances to exercise, at any time,

i t s right to take in kind or separately dispose of i t s share of such unitized
substances not previously delivered to a purchaser pursuant hereto.
18,
Surplus material and equipment from the premises, which in the
Judgment of Unit Operator i s not necessary for the development and operation
thereof, may be sold by Unit Operator to any of the parties to this agreement
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or to others for the benefit of the working interest parties hereto who own
the same, or may be divided in kind between such working interest parties.
?roper charges and credits shall be made by Unit Operator as provided in the
Accounting Procedure, marked Exhibit C attached hereto,*

1°«
Each of the working interest parties hereto shall have access to
all the unit area at a l l reasonable times to inspect and observe any operations thereon, and shall have access at reasonable times to information
pertaining to the development or operation thereof including Unit Operator's
books and records relating thereto, and Unit Operator, upon request, ahall
furnish each of the other working interest parties hereto with copies of a l l
drilling reports, well l o g s , tank tables, daily gauge and run tickets and
reports of stock on hand at the f i r s t of each month which pertain to wells
within the unit area and shall make available samples of any cores or cuttings
taken from any wells drilled hereunder.
20.
All wells drilled on the unit area shall be drilled on a competitive
contract basis at the usual rates prevailing in the area.

Unit Operator, i f

i t so desires, may employ i t s own tools and equioment in the drilling of
wells, but in such event, the charge therefor shall not exceed the prevailing
rate in the field, and such work shall be performed by Unit Operator under
the same terms and conditions as shall be customary and usual in the field
in the contracts of independent contractors who are doing work of a similar
nature* Iftien Unit Operator d r i l l s wells with its own drilling equipment, i t
shall carry the same insurance which i t normally requires of independent
drilling contractors drilling wells of the type to be drilled under the terrcs
of this agreement, or otherwise afford the working interest parties hereto
the same protection as i f such insurance had been carried, except that Unit
Operator shall not be held by the terms hereof to have indemnified the working
interest parties hereto for losses and l i a b i l i t i e s incurred while Unit Operator
is performing what would be "day work" in contracts with independent drilling
contractors.

Such losses and l i a b i l i t i e s shall be treated as other costs,

expenses and l i a b i l i t i e s accruing or resulting from operations upon the unit
area and shall be borne by the working interest parties hereto in the manner
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sot out in Soction 3 of this agreement.
21,
Unit Oporator shall, for the account of the working interest parties
hereto, render for ad valorem tax purposes the entire oil and gas leasehold
rights and interests In the unit area and a l l personal property located
thereon owned by the working interest parties hereto, together with any
personal property used in connection with operations hereunder or under
tho unit agreement, or such part thereof as may be subject to ad valorem
taxation under existing laws or which may be subject to taxation under
future laws.

Unit Operator shell also pay for the benefit of the working

interest parties hereto all such ad valorem taxes at the time and in the
manner reouired by law which may be assessed upon or against a l l or any
portion of such o i l and gas leasehold rights and interests and personal
property.

Each working interest pnrty hereto shall reimburse Unit Operator

for the taxes so paid which are attributable to the o i l and gas leasehold
rights and interests and personal property owned by him or i t lec ated an
lands not within the working interest participating area or a drilling block
from which production i s being obtained and for i t s proportionate share of
such tax payments attributable to the oil and gas leasehold rights and
interests and personal property located within the working interest participating area and drilling blocks from which production i s being obtained in
the manner provided by the Accounting Procedure attached hereto as Exhibit C»
22.
The o i l and gas leases and operating rights subject to this agreement
shall not be surrendered while the Unit Agreement continues in force insofar
as they cover laids located within a participating area des^T.ated and approved
by the United States Geological Survey pursuant to Section 10 of the Unit
Agreement.

However, should any working interest party hereto at any time

desire to surrender any of the oil and gas leases subject hereto, or any
interest therein, insofar as they cover lands located outside such a participating area but within the unit area, i t shall notify all other working
interest parties hereto in writing.

Tftthin thirty (30) days following receipt

of such notice by the other working interest pcrties hereto the working
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interest party desiring to surrender such leases insofar as they affect such
lands may proceed to surrender the sane, i f such right i s reserved in the
leases, unless any other working interest party or parties hereto have,
within said thirty (30) day period, given written notice to the party desiring
to surrender that they desire an assignment of said leases insofar as they
cover such lands.

In such event the working interest party desiring to sur-

render shall assign, without express or implied warranty of t i t l e , a l l i t s
interest i n such leases and the wells, material and equipment located thereon,
insofar as they cover such lands, to the working interest party or parties
desiring an assignment of such leases and thereupon *nch assigning party
shall be relieved from all obligations thereafter accruing (but not theretofore
accrued) hereunder
such lands*

with respect to the leases assigned insofar as they cover

From and after the making of such assignment the assigning

party shall have no further interest in the leases assigned and the equipment
thereon, insofar as they cover such lands, but shall be entitled to be paid
for i t s interest in any material located on the lands with respect to which
the leases are assigned at i t s reasonable value determined, so far as possible,
as provided in the attached Exhibit C. If such assignment shall run in favor
of more than one working interest party hereto}, the interest covered thereby
shall be shared by such working interest parties i n the proportions that the
interest of each working interest party assignee i n the lands within the unit
area bears to the total interest of a l l working interest parties assignee
in lands within the unit area,
2}.
In the event any working interest party desires to s e l l all or any
part of i t s interest subject to this agreement, the other working interest
party or parties hereto shall have a preferential right to purchase the same*
In such event, the selling party shall promptly communicate to the other
working interest party or parties hereto the offer received by i t from a
prospective purchaser, and said party or parties s h a l l thereupon have an
option for a period of ten (10) days after the receipt of said notice to
purchase such undivided interest at the same price and on the same terms
and conditions for the benefit of such working interest parties hereto as
may agree to purchase the same. The party or parties to whom notice of such
offer i s given shall notify the selling party in writing or by telegraph

Page 22•

within said ten (10) day period i f ti~.„ elect to exercise such option.
Failure to five such written notice shall be deemed an election not to
purchase such interest.

Any interest so acquired by more than one working

interest party hereto, shall be shared by the parties purchasing the same
in the proportions that the interest of each acquiring party in the lands in
the unit area bears to the total interest of a l l acquiring parties in the
lands in the unit area.

The limitations of this paragraph shall not apply

where any party hereto desires to mortgage i t s interest or to dispose of i t s
interest by merger, reorganization, consolidation or sale of a l l i t s assets,
or a sale of a l l or part oC i t s interest hereunder to a subsidiary or parent
company or subsidiary of a parent company or to «ny company in which any ore
working interest party hereto owns a majority of the stock.
In the event of a sale by Unit Operator of the interests owned by i t
which sre subject hereto, a new Unit Operator shall be selected as provided
for in Section 6 of the Unit Agreement by the working interost owners in the
participating area.
2b.
The l i a b i l i t y of the parties hereunder shall be several and not joint
or c o l l e c t i v e .

Each party shall be responsible only for i t s obligations,

as herein set out, and shall be liable only for i t s proportionate share of
the cost of developing and operating the premises subject hereto, as determined by the provisions hereof,

25.
Unit Operator shall not be liable for any loss of property or of
time caused by strikes, r i o t s , fires, tornadoes, floods or for any other
cause beyond the control of Unit Operator through the exercise of reasonable
diligence.

All of the provisions of this agreement are hereby expressly

made subject to a l l applicable Federal or State laws, orders, rules *nd
regulations, and in the event this contract or any provisions hereof i s
found to be inconsistent with or contrary to any such law, order, rule or
regulations, the l a t t e r shall be deemed to control and this contract shall
be regarded as modified accordingly and as so modified shall continue in
full force and e f f e c t .
26.
This agreement shall become effective as of the first day of the
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month following the month in which the Unit Agreement shall have been approved
by the Secretary of the Interior, or his duly authorized representative.
Nothing in this agreement shall affeot the disposition of unitized substances,
or the proceeds thereof, produced and saved from the unit area prior to the
effective date of this agreement.

This agreement shall remain in force and

effect for the same term as the term of the Unit Agreement,

At to any o i l

and gas lease or leases Jointly held by CARTS*, STANOLIND, and UTAH OIL
REFINING COMPANY this agreement shall, as to said parties only, remain in
force and effect after the termination of the Unit Agreement for the l i f e of
said oil and gas leases and any extensions or renewals thereof, whether by
production or otherwise, unless earlier terminated by agreement.
27.
All notices that are required or authorised to be given hereunder,
except as otherwise s p e c i f i c a l l y provided herein, shall be given in writing
by United States mail or Western Union telegram, postage or charges prepaid,
and addressed to the party to whom such notice i s given as followst
The Carter Oil Company
p. 0. Sox 801
Tulsa, Oklahoma
Stanolind Oil and Gas Company
Stanolind Building
Tulsa 2, Oklahoma
Phillips Petroleum Company
Bartlesville, Oklahoma
The California Company
P. 0. Box 780
Denver, Color ado
The Texas Company
?. 0. Box 2100
Denver, Colorado
pacific-Western Oil Corporation
311 S. Center Street
Casper, Wyoming
Utah Oil Refining Company
Utah Oil Building
Salt Lake City, Utah
The originating notice to be given under any provision hereof
shall be deemed given only when received by the party to whom such notice
is directed, and the tiiie for such party to give any response thereto shall
run from the date the originating notice i s received.

Page 2lu

The second or any

flubseouent responsive notice shall be deemed given when deposited in the
United States post office or with the lestern Union Telegraph Company,
with postage or charges prepaid*
28,
Unit Operator shall not discriminate against any employee or
•pplicant for employment because of rice, creed, color, or national origin,
and an identical provision shall be incorporated in a l l sub-contracta*
29.
Should the owner of any unleased interest in lands lying within
the -nit area become a party to the Unit Agreement and this agree~«nt, such
unleased interest shall be treated far a l l the purposes of this agreement as
i f i t were an o i l and gas lease covering such unleased interest on a form
providing for the usual and customary one-eighth (1/8) royalty and containing
the usual and customary "lesser interest clause".

This agreement shall in

no way affect the right of the owner of any such unleased interest to receive
an amount or share of unitized substances equivalent to the royalty which
would be payable or due under the terns of the Unit Agreement i f such unleased interest were subject to an o i l and gas lease as provided in the
preceding sentence of t h i s Section*
30,
This *J<k*eement may be executed in cou terparts and a l l such
counterparts taken together shall constitute one and the same instrument*
IVshaH be binding on a l l parties signing the same, their heirs, devisees,
personal representatives, successors and assigns, whether or not i t is
signed by a l l the parties listed below, and the terms hereof shall
constitute a covenant running with the lands and le asehold ertates covered
hereby which are owned by the parties signing this agreement*
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2» WITNESS WWBEOF, the parti.. ».
'
P«ti«a hereto hare aimed
»w .
Sneci t h i s
of the day t n d y # M . „
• w
»«reeme„t
r »nd year f i r s t above written.

«

Attesti
THE « W B , a n COUPAKT, a corporation^
//)*&

Secretary
VM*. President
0»it Operator "and , e r l c l n g

lnt#rMt

owner

STANOLIND OIL itffMAS-COMPAHrrTpcorporitIc

Att«3t,

/)

/
PHILLIPS rijjOLEUM COMPANY-?*

corporation

By

Secretary
A v C G 8 w'J

THE TEXAS " c o w * HY-

fSS-^J-^

" ^ - - *--

»^orporati on,

'»

"«c~&} s

t0

nimin. * OAT.

Attest:
THE CAUKSNIA COIPAtfY, a corporation*^ 1 L ^ '

Attest i

PACIfTC-tflSTESN OIL CORPORATION, a
corporation

Secretary"
Attestt
Seer,
Ldent
*orking Interest Owners

Oner, of Overriding Royalties or P a c t i o n
Payments
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IN WITNESS WHEREOF, the parties heret

ligned thie agreement as of

the da/ and year f i r s t above written*
TO* CARTuB OH CCLPANY, i corporation

Attest:

Bar

Secretary

President
tfoit Operator and working interest owner

Attest:
Secretary

SM.CLIKJ OIL »hu GkS CCLPANY, a corporation
Br
President
PHILLIPS PJTi(OJUU CCLP.^iY, a corporation

Attest:

By
Secretary

President
THE TJAAS COMPANY, a corporation

Attest:

fr
Secretary
Attest:
Secretary

President
TOE CALIFORNIA CCUPANY, a corporation
B y _
President
The undersized, PACIFIC W&STaRN OIL CCRPCRATIQJ, executed this instrument for
the purpose of committing interest in the
Nj£SE£, Section 13, Township 1 South Range
1 West only, and does not at this time commit
i t s interest in any other lands in the
Unit Are*.
PACIFIC ,/JblEHN OIL CORPORATION a
^
/ corporation

Attest:

2L
AttirrANT Secretary
Attest:

i«t«»t!T. ?ici President
/
UTAH OIL REFINING CCLPANY, a corporation

Bar.
Secretary

President

Working Interest Owners

Owners of Overriding Royalties or Production
Payments
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let

??A8 I ^ : ^ - J l 'ST 31 ' " ? b 2 l j * V *» «uiy ivwn d « ifty tt*t holt
tic 4jont cntf Attorney In FuCC or n * fcu.s CoraaWi toft that a* 8
of lte br-lavs, am! aaid 6« At Jtt.ttXAHHE a<&aoulo<S<zrd
to £ that
8
aai£ corporation asocuU*: th* aaoe«
° w °° WJlX'
Wtt»o.:a a/ ]*<*) urxl official aoal*
Ify coaptation or?lr«A ttjroh 22f 19J2,

iioaidlnj at Do/avar, Color^o#
before me
, who being by ne duly sworn did "say
that he i s the
President of PACIHC-KESTERH OIL CORPORATION and that
said instrument was signed in behalf of said corporation by resolution of
i t s Board of Directors and said _ ^ _ _ _ _ _ _ _
acknowledged to
me that said corporation executed the same*
Given under my hand and seal thit _ _ _ day of
My commission expirest
_ _ _ _ _ _ _ _ _ _ _ _ _
STATE 0F_
COUNTY OF

» 19

t

Notary Public

)
') d s .

On t h e "fry ^ day o f %T4<*^
1 A, D.> 19 f ' > personally appeared
before me < . <£>» / < ^ - ^ >
j who being by me duly sworn did say
that he i s the
President of UTAH OIL REFINING COPANY and that said
instrument was signed in behalf of said oorporation by resolution of i t s
Board of Directors and said •<, S . J4+UJt
acknowledged to ae
that said corporation executed the same*
Given under my hand and seal this >u^day of
Uy commission expirest
/ £

/l?'

^

*f~2~~~

fri*^*^

^ s&?

3

--y

Notary public

Page ?6,

0004i

19 3V •

STATE
OT^IU^J
COUNT* O F ^ . ^ ^ p a s .
On t h e / / dty of ^mjt^Ls
A# D#, 1° J 7 , personally appeared before
me
H. F. MQSES
> who being by me duly sworn, did say
that he I s the / ^ P r e s i d e n t of THE CARTER OIL COMPANY and that said i n s t r u ment was signed i n behalf of s a i d corporation by r s s o l u t i o n of i t s Board
H F
of Directors and said
- » MOSES
acknowledged t o me that
said corporation executed t h e same.
Given under ay hand and s e a l t h i s /£_ day o f )fazA*c~/L*s

My commission expires June 1, 1952

STATE 0T(5UU*J

Notary'

» 1° J7*

frbfto

*

"

)

COUNTY O f r ^ Y & f r / ) 8«.

On t h e ^ ^ / d a y *J/)1<?\SS<L/;%
A. D%, 19<S/, personally appeared before
me
( / . / , ^'"rt^cc^^c^ V. i who being by me duly sworn, did say that he
is tfhflr,Ylca president of STAMOLIND OIL AND GAS COMPANY and that said instrument'was signed in behalf of said-corporation by resolution of i t s Board of
Directors and said
Q. /f, j^;^U^c<y
acknowledged to me that said
corporation executed/the same. x
Given under my hand and seal thiar3c</day of 'TTlfrvt/A

\%Sf%

Vy commission expires)

4?l4sx/
&AC4. <? /&Sjf

y

(/

<ZL—^'&L?>£LUA/

NotaryTpublic

"/"
c

^

STATE 0 F Q £ l * .
)
COUNTY OF OJcvivurv^Ta^

On the !,%* day of TAOJUJW ' » A. D . , 19 3 * , o e r s o n a l l y appeared before
me C & . ^ JCpSLg.
^__^ , who being by me duly sworn, did say that
he i s the yict President of PHILLTPS P-iTBOLEUM COUPANT and that said i n s t r u ment was signed i n behalf of s a i d c o r p o r a t i o n by r e s o l u t i o n of i t s Board of
Directors and said
d. Q . V t <**>*&acknowledged to me that
said corporation executed the same.
Given under my hand and seal this 2 3 * day of

fln***-<X-

, I9S1 .

My commission expirest
O^-ya^-it >, \qs*

Notary Public

GC1
^*f**

-

•* q^r» ^*" •**.

•

STA1S oy^LOJgTPa J -y \- . :

« -A* MJ*>"ajr-

j oyscnali.y ajg>p*rw-vt*»wcT

—^

, *«fcc *VrijvTn?ybe Caly*. s w ^ y r a ^ - a i ^ s ^ ^ ^ ^ ^ i a

On the 1 _ day of I^UUL > A. D . , 1951, personally appeared before me
J
T i""S7mTM
" «J
' *' ELLTS0N
, who being by me
Instrument waa signed in behalf of said corporation by resolution of i t s Board
of Directors and said
CONTKAC) AGLNl
and
ASb'l SECKL1ARN
acknowledged to me that said corporation executed the same*
Given under my hand and seal thi*

?

day of

rK-a^

> 1951 •

TTJUZ—
Vy co«ni»»ion expiree » t death.
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40-6-9. Proceeds from sale of production — Payment of
proceeds — Requirements — Proceeding on petition to determine cause of nonpayment — Remedies — Penalties.
(1) The oil and gas proceeds derived from the sale of production from any
well producing oil, gas, or related hydrocarbons in the state shall be paid to all
persons legally entitled to these payments commencing not later than 180
days after the first day of the month following the date of first sale and
thereafter not later than 30 days after the end of the calendar month within
which payment is received by the payor for production unless other periods or
arrangements are provided for in a valid contract with the person entitled to
the proceeds. The payment shall be made directly to the person or persons
entitled to the payment by the payor. The payment is considered to have been
made upon deposit in the United States mail.
(2) Payments shall be remitted to the person or persons entitled to proceeds
from production annually for the aggregate of up to 12 months accumulation
of proceeds if the total amount owed is $100 or less.
(3) Any delay in determining any person legally entitled to an interest in
the proceeds from production does not affect payments to all other persons
entitled to payment. In instances where accrued payments cannot be made for
any reason within the time limits specified in Subsection (2), the payor shall
deposit all proceeds credited to the eventual oil and gas proceeds owner to an
escrow account in a federally insured bank or savings and loan institution
using a standard escrow document form which deposit shall earn interest at
the highest rate being offered by that institution for the amount and term of
such demand deposits. The escrow agent may commingle money received into
escrow from any one lessee or operator, purchaser, or other party legally
responsible for payment. Payment of principal and accrued interest from these
accounts shall be paid by the escrow agent to all persons legally entitled to
them within 30 daysfromthe date of receipt by the escrow agent of final legal
determination of entitlement to the payment. Applicable escrow fees shall be
deducted from the payments.
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(4) Any party entitled to proceeds of production in oil and gas mav fl
petition with the Board of Oil, Gas and Mining to conduct a hearing to d t *
e
mine why these proceeds have not been paid.
(5) Upon receipt of the petition the board shall set the matter for invest
lga
tion and negotiation by the division within 60 days.
"
(6) If the matter cannot be resolved by negotiation as of that date, the board
may set a hearing within 30 days. If the board does not set a hearing all
information gathered during the investigation and negotiation shall be given
to the petitioner who may then seek a remedy in the court system
(7) If, after a hearing, the board finds the payment of proceeds delay is
without reasonable justification, it may order a complete accounting and require the proceeds and interest to be paid into an interest bearing escrow
account and set a date not later than 90 days for final distribution. The board
may also assess a penalty of up to 25% of the proceeds and interest at the rate
of ll/2% per month from the date of delinquency until paid upon finding that
the delay of payment of proceeds was known and intentional.
(8) The penalty provisions of this chapter do not apply in the following
instances:
(a) the payor fails to make such payment otherwise required under this
section in good faith reliance upon a title opinion by a licensed Utah
attorney objecting to the lack of good and marketable title of record in the
party claiming entitlement to payment and furnishes a copy of the opinion to the party for necessary curative action;
(b) the payor receives information which, in the payor's good faith judgment, brings into question the entitlement of the person claiming the
right to the payment to receive that payment or which has rendered
unmarketable the title of the payment, or which may expose the payor to
the risk of multiple liability or liability to third parties if the payment is
made. In that event, the payor may suspend those payments otherwise
required by this chapter or, at the request and expense of the party claiming entitlement whereupon the payor's own initiative, may interplead
such fund in the manner provided by law in order to resolve such claims
and avoid liability under this chapter;
(c) the total amount of oil and gas proceeds in possession of the payor
owed to the owner thereof making claim to payment is less than $100 at
the end of any month; or
(d) the party entitled to payment has failed or refused to execute a
division or transfer order acknowledging the proper interest to which the
party claims to be entitled and setting forth the mailing address to which
payment may be directed.
History: C. 1953, 40-6-9, enacted by L. est entitled to share in the proceeds from the
1983, ch. 205, § 1; 1989, ch. 86, § 2.
sale of production from a well who has not reAmendment Notes, — The 1989 amend- ceived these proceeds on a regular basis may
ment, effective July 1, 1989, substituted file a petition with the Board of Oil, Gas and
present Subsections (1) to (4) for former Sub- Mining to conduct a hearing to determine why
section (1) which read "The owner of a royalty, these proceeds have not been paid," redesign
overriding royalty, production payment, nated former Subsections (2) to (4) as present
unleased working interest, or any other inter- Subsections (5) to (7), and added Subsection > 6•
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R615-2-9 Refusal to Agree
1.
An owner shall be deemed to have refused to agree to bear his
proportionate share of the costs of the drilling and operation of
a well under Section 40-6-6(6) if:
1.1 The operator of the proposed well has, in good faith,
attempted to reach agreement with such owner for the leasing of the
owner's mineral interest or for that owner's voluntary
participation in the drilling of the well.
1.2 The owner and the operator have been unable to agree upon
terms for the leasing of the owner's interest or for the owner's
participation in the drilling of the well.
2.
If the operator of the proposed well shall fail to attempt,
in good faith, to reach agreement with the owner for the the
leasing of that owner's mineral interest or for voluntary
participation by that owner in the well prior to the filling of a
Request for Agency Action for involuntary pooling of interests in
the drilling unit under Section 40-6-6(6) then, upon written
request and after notice and hearing, the hearing on the Request
for Agency Action for involuntary pooling may, at the discretion
of the board or its designated hearing examiner, be delayed for a
period not to exceed 30 days, to allow for negotiations between the
operator and the owner.
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Ray, Quinney & Nebeker
Attorneys
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(Americas), Inc.
79 S. Main #400
Salt Lake City, Utah 84111
R. Paul Van Dam, Esq.
Thomas A. Mitchell, Esq.
Attorney General of Utah
236 State Capitol Building
Salt Lake City, Utah 84114
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